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The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated, In re Albert Bree, 3 A. D. 255 
(1944) .—d. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an oflicer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication, 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seqg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930. (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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*Hint to important legal and economic points contained in decision. 
in this ease will be found in Index-Digest in this issue of Agriculture Decisions.— Ed. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1622 


In re Jack Berman. AMA Doc. No. 53-11. Decided October 22, 
1947, 


Validity of Order No. 53—Dismissal of Petition for Relief 


Upon consideration of the petitioner’s allegations that obligations imposed upon 
him by Order No. 53, issued under the act, regulating the handling of lem- 
ons grown in the States of California and Arizona, are not in accordance 
with law, it is coneluded that the allegations are without merit and, there- 
fore, the relief requested by petitioner is denied and the petition is dismissed.* 


Validity of Maintenance of Season Average Parity and Prices 
Under Section 2 (2) of Act 





Order No. 53 


Where petitioner claimed that the obligations imposed upon him by Order No. 53, 
issued under the act, regulating the handling of lemons grown in the States 
of California and Arizona, are not in accordance with law because the Secre- 
tary has failed to suspend the order since at the time of filing the petition 
price and returns to growers were far above parity, it is held that it is not 
compulsory that an order or regulation thereunder be suspended because for 
a particular time during a season parity is currently and temporarily 
achieved regardless of what refurns to growers and parity prices may be for 
the season as a whole, and since the application to dismiss the petition showed 
that season average prices are less than season average parity, a hearing on 
this only legal issue raised by petitioner would serve no useful purpose in the 
light of the decision in In re W. A. Snyder & Sons Company, 6 A. D. 409.* 


Mr. G. V. Weikert of Los Angeles, California, for petitioner. Mr. C. H. Girard 


I. 
for Fruit and Vegetable Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


On August 15, 1947, petitioner filed a petition pursuant to Section 
8e (15) (A) of the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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ment Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.). The petition 
complains of Order No. 53 issued under the act which regulates the 
handling of lemons grown in the States of California and Arizona. 
The petition complains particularly of the obligations imposed upon 
petitioner in connection therewith and alleges that such obligations 
are not in accordance with law. 

The petition recites that petitioner, after his discharge from the 
Army, attempted to engage in the business of handling lemons, that 
he could not become a “first handler” as defined in the order because 
he had neither storage facilities nor the financial ability to obtain such 
facilities, that consequently he had no means of acquiring a prorate 
base or any allotments under the order and was compelled to buy 
his lemons from other handlers, and that this restricted method of 
doing business necessitated by the terms and provisions of the order 
became so unprofitable that he had to abandon the lemon business 
entirely. The petition goes on to allege that there is a shortage of 
lemons in the eastern markets, that the current average prices of 
Jemons and the on-tree returns to growers in California are far above 
parity as defined in the act, but that, nevertheless, the Lemon Admin- 
istrative Committee with the approval of the Secretary of Agriculture 
is continuing under the order to prorate the supply of lemons and is 
restricting shipments each week. Petitioner claims that he has many 
eastern customers to whom he could sell lemons at a profit, but that 
restriction and proration of shipments under the order made it impos- 
sible for him to do so. 

The legal grounds given in the petition for petitioner’s allegations 
that regulation under the order is not in accordance with law are: 

(1) That section 2 (1) of the act declares the policy of Congress to 
be to establish and maintain parity prices but that section 2 (2) of 
the act declares that it is likewise the policy of Congress to protect 
the interest of consumers by authorizing no action which has for its 
purpose the maintenance of prices to farmers above the parity price 
levels; 

(2) That section 8c (16) (A) of the act requires the Secretary of 
Agriculture to terminate or suspend the operation of an order or pro- 
vision thereof whenever he finds that any order issued under the act 
or any provision thereof obstructs or does not tend to effectuate the 
declared policy of the act; and 

(3) That it is the duty of the Secretary of Agriculture, knowing 
from information available to him that parity has been attained and 
exceeded, to suspend the operation of Order No, 53 forthwith. 

The Assistant Administrator of the Production and Marketing Ad- 
ministration, pursuant to section 900,52 (c) of the rules of practice 
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(7 CFR, Supps., 900.50 e¢ seg., 11 F. R. 7737, 12 F. R. 1162), filed an 
application for dismissal of the petition. Accompanying the appli- 
cation to dismiss is an affidavit from Kenneth J. McCallister, market- 
ing specialist in the Fruit and Vegetable Branch, Production and 
Marketing Administration. The affidavit from Mr. McCallister 
states that as part of his official duties he is required to compute from 
the official records of the United States Department of Agriculture 
the weighted on-tree, season-to-date average prices of California- 
Arizona lemons for fresh use and the weighted season-to-date average 
parity prices for such lemons; that he has, in the course of his em- 
ployment, made such computations to date for the 1946-47 lemon 
marketing season (November 1946-October 1947) ; and that the on- 
tree, season average prices and the weighted season-to-date average 
parity of California-Arizona lemons for such period are as follows: 





ae \| ae. | 
| Weighted Weighted || |W eighted) weighted 








! 
| on-tree on on-tree |. © 

season- ae | | season- bey 

Month and year to-date, wares Month and year | to-date, | to-date, 
average | ®Verage | average | 2Verage 

price parity price parity 

(per box) (per box) ] | (per box) (per box) 

ee | wa 

November 1946__.....-------- $3. 48 | $2.71 $3. 37 
ION a icticcaciwenea aad 4.01 2. 43 3. 39 
PEE HE on ccendcewdcouns 3.15 2. 47 3. 42 
February..-_--- eae 2. 84 2. 59 3. 44 
MS oacah cot caaeniaaee 2. 93 3.15 3. 46 











Petitioner filed an answer to the application to dismiss. 

Petitioner claims that obligations imposed upon him by the order are 
not in accordance with law because the Secretary of Agriculture has 
failed to suspend the order or its operation although “the current aver- 
age prices of lemons and the on-tree returns to growers in California 
are far above parity, as defined in the act.” The affidavit from Mr. 
McCallister shows that season average prices are less than season aver- 
age parity. As pointed out in the application to dismiss, it was 
decided in Jn re W. A. Snyder & Sons Company, 6 A. D. 409 (1947), 
that the administrative practice of regarding season average prices 
and season average parity as the tests for compliance with section 2 (2) 
of the act is not invalid. In that decision we said that it is not com- 
pulsory that an order or regulation under an order be suspended be- 
cause for a particular time during a season parity may be currently 
and temporarily achieved regardless of what returns to growers and 
parity prices may be for the season as a whole. Petitioner here bases 
his allegations of invalidity on the contention that at the time of filing 
the petition prices and returns to growers were far above parity. On 
a seasonal basis, the affidavit shows otherwise. A hearing on the only 
legal issue raised by petitioner would serve no useful purpose in view 








of our decision in the Snyder proceeding, and the petition is accord- 
ingly dismissed. However, in accordance with the rules of practice, an 
amended petition may be filed by petitioner within 20 days of the 
service of this order upon him. 

A copy of this order shali be served by registered mail or in person 
upon petitioner and the Assistant Administrator, Production and 
Marketing Administration. 


(A. D. 1623) 
In re Joe Caruso. AMA Doc. No. 53-12. Decided October 22, 1947. 


Validity of Order No. 53—Dismissal of Petition for Relief—Validity of 


Maintenance of Season Average Parity and Prices 
Same as 6 A. D. 991, ante. 


Mr. G. V. Weikert of Los Angeles, California, for petitioner. Mr. C. H. 
Girard for Fruit and Vegetable Branch, Production and Marketing 
Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


On August 22, 1947, petitioner filed a petition pursuant to Section 
8c (15) (A) of the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S. C. 1940 ed. 601 et seg.). The petition com- 
plains of Order No. 53 issued under the act which regulates the han- 
dling of lemons grown in the States of California and Arizona. The 
petition complains particularly of the obligations imposed upon peti- 
tioner in connection therewith and alleges that such obligations are 
not in accordance with law. 

The petition recites that petitioner, after his discharge from the 
Army, attempted to engagé in the business of handling lemons, that 
he could not become a “first handler” as defined in the order because 
he had neither storage facilities nor the financial ability to obtain 
such facilities, that consequently he had no means of acquiring a pro- 
rate base or any allotments under the order and was compelled to buy 
his lemons from other handlers, and that this restricted method of 
doing business necessitated by the terms and provisions of the order 
became so unprofitable that he had to abandon the lemon business en- 
tirely. The petition goes on to allege that there is a shortage of lemons 
in the eastern markets, that the current average prices of lemons and 
the on-tree returns to growers in California are far above parity as 
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defined in the act, but that, nevertheless, the Lemon Administrative 
Committee with the approval of the Secretary of Agriculture is con- 
tinuing under the order to prorate the supply of lemons and is re- 
stricting shipments each week. Petitioner claims that he has many 
eastern customers to whom he could sell lemons at a profit, but that 
restriction and proration of shipments under the order make it im- 
possible for him to do so. 

The legal grounds given in the petition for petitioner's allegations 
that regulation under the order is not in accordance with law are: 

(1) That section 2 (1) of the act declares the policy of Congress to 
be to establish and maintain parity prices but that section 2 (2) of the 
act declares that it is likewise the policy of Congress to protect the 
interest of consumers by authorizing no action which has for its pur- 
pose the maintenance of prices to farmers above the parity price levels: 

(2) That section 8c (16) (A) of the act requires the Secretary of 
Agriculture to terminate or suspend the operation of an order or pro- 
vision thereof whenever he finds that any order issued under the act 
or any provision thereof obstructs or does not tend to effectuate the 
declared policy of the act; and 

(3) That it is the duty of the Secretary of Agriculture, knowing 
from information available to him that parity has been attained and 
exceeded, to suspend the operation of Order No. 53 forthwith. 

The Assistant Administrator of the Production and Marketing Ad- 
ministration, pursuant to section 900.52 (c) of the rules.of practice 
(7 CFR, Supps., 900.50 ef seg., 11 FF. R. 7737, 12 F. R. 1162), filed an 
application for dismissal of the petition. Accompanying the applica- 
tion to dismiss is an affidavit from Kenneth J. McCallister, marketing 
specialist in the Fruit and Vegetable Branch, Production and Mar- 
keting Administration. The aflidavit from Mr. McCallister states that 
as part of his official duties te is required to compute from the official 
records of the United States Departinent of Agriculture the weighted 
on-tree, season-to-date average prices of California-Arizona lemons 
for fresh use and the weighted season-to-date average parity prices for 
such lemons; that he has, in the course of his employment, made such 
computations to date for the 1946-47 lemon marketing season (No- 
vember 1946—October 1947) ; and that the on-tree, season average prices 
an the weighted season-to-date average parity of California-Arizona 


lemons for such period are as follows: 


767620— 47 
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Petitioner filed an answer to the application to dismiss. 

Petitioner claims that obligations imposed upon him by the order 
are not in accordance with law because the Secretary of Agriculture 
has failed to suspend the order or its operation although “the current 
average prices of lemons and the on-tree returns to growers in 
California are far above parity, as defined in the act.” The affidavit 
from Mr. McCallister shows that season average prices are less than 
season average parity. As pointed out in the application to dismiss, 
it was decided in Jn ve W. A. Snyder & Sons Company, 6 A. D. 409 
(1947), that the administrative practice of regarding season average 
prices and season average parity as the tests for compliance with 
section 2 (2) of the act is not invalid. In that decision we said that 
it is not compulsory that an order or regulation under an order be 
suspended because for a particular time during a season parity may be 
currently and temporarily achieved regardless of what returns to 
growers and parity prices may be for the season as a whole. Petiti- 
tioner here basesshis allegations of invalidity on the contention that 
at the time of filing the petition prices and returns to growers were far 
above parity. On a seasonal basis, the affidavit shows otherwise. A 
hearing on the only legal issue raised by petitioner would serve no 
useful purpose in view of our decision in the Snyder proceeding, and 
the petition is accordingly dismissed. However, in accordance with 
the rules of practice, an amended petition may be filed by petitioner 
within 20 days of the service of this order upon him. 

A copy of this order shall be served by registered mail or in person 
upon petitioner and the Assistant Administrator, Production and 
Marketing Administration. 
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(A. D. 1624) 


Jn re Marxer Acenctes at Union Stock Yarps, Cutcaco, ILLINoIs. 
P&S Doc. No. 402. Decided October 1, 1947. 


Continuation of Rates and Charges—Application of Section 4 (c) of 
Administrative Procedure Act 


The provisions of the order of August 1, 1946, are continued in effect from October 
2, 1947 to November 1, 1947, and, for good cause found to exist, this order 
is to become effective less than 30 days after service, in accordance with 
requirement of section 4 (c) of the Administrative Procedure Act, insofar 
as it continued existing rates in effect.* 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Charles E. McGuire, attorney, and Messrs. Ralph A. Walter, H. R. 
Park, D. L. Swanson, and Glenn A. Long, all of Chicago, Illinois, for re- 


spondent market agencies. 
Decision by Thomas J. Flavin, Judicial Offier. 
SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on July 
28, 1947, continuing in effect the provisions of the order of August 1, 
1946 (5 A. D. 592), as modified by the order of October 11, 1946 (5 
A. D. 748), to and including October 2, 1947. ‘The order of August 
1, 1946, directs the respondents to file a tariff setting forth rates and 
charges. The order of October 11, 1946, authorizes the filing of an 
amendment to this tariff putting into effect certain charges with 
respect to entries of livestock in the “International Live Stock Expo- 
sition” and “Chicago Feeder Cattle Show” and with respect to cattle 
tagged as Bang Reactors or tagged and sold subject to post-mortem 
inspection. 

On August 22, 1947, the respondents filed a “Petition for Modifica- 
tion of Existing Order” requesting authority to file a certain Tariff 
No. 8 which is a part of the petition. Notice of this petition was 
given to the public and to all interested persons by a notice which 
was published in the Federal Register on September 12, 1947. This 
notice set out the Tariff No. 8 in full. No objection to the action 
petitioned for has been filed and on September 23, 1947, the Livestock 
Branch filed an answer recommending that the petition as amended 
be granted. On September 23, 1947, the respondents’ representatives 
filed a telegraphic amendment to the petition filed on August 22, 1947, 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(Administrative Procedure Act) 


requesting that the rates provided for in Section F of the Tariff No. 
8 be reduced so that Section F of the Tariff No. 8 shall read as follows: 

“On livestock purchased at this market by registered traders or registered 
market agencies, and without having been removed from this market, resold per 
account of such purchaser the commission shall be 65 cents per head on cattle, 
85 cents per head on calves, 20 cents per head on hogs, and 8 cents per head 


uy 9 


on sheep or goats plus extra service charges provided in Section E. 


Inasmuch as the parties are agreed and no objection has been filed, 
the respondents are authorized to file the Tariff No, 8, set out in the 
notice published in the Federal Register on September 12, 1947 (12 
F. R. 6089), and amended on September 23, 1947, effective November 
1; 1947. This authorization to file the tariff providing for increased 
rates is to be effective only upon condition that the respondents comply 
with all of the terms of the stipulation attached to and made a part 
of the answer filed for the Livestock Branch, Production and Market- 
ing Administration, on September 23, 1947. 

Upon petitions and answers the order of August 1, 1946, supra, as 
modified by the order of October 11, 1946, supra, was continued in 
effect to and including October 2, 1947, by orders issued on July 14 
and 28, 1947. Public notice of the petitions preceding each of these 
orders was published in the Federal Register on June 25, 1947 (12 F. R. 
4121), and July 12, 1947 (12 F. R. 4653), respectively, and no objection 
to the action petitioned for was filed in either instance. On September 
9, and September 11, the respondents filed additional petitions re- 
questing that the existing rates and charges be continued in effect 
from October 2, 1947, the expiration date of the existing authority, 
to and including November 1, 1947, the effective date of the requested 
authorization to put Tariff No. 8 into effect. 

In view of the fact that the petitions were not filed until Sep- 
tember 9 and 11, it was not possible to publish notice of them sufficiently 
in advance of the expiration date of the current order to meet the 
effective date requirement of Section 4 (¢c) of the Administrative Pro- 
cedure Act. However, the petitions merely request an extension of 
the present temporary rates and charges. No objection to either of 
the two similar petitions previously published and granted has been 
filed. No objection to the petition of August 22, 1947, which pro- 
vides for increased returns has been filed. Moreover, it would be 
economically undesirable to force respondents to assess lower rates 
for a few days during a period of high operating costs. Accordingly, 
it is found that good cause exists for making this order effective less 
than 30 days after service insofar as it continues existing rates in 
effect. Accordingly, the provisions of the order of August 1, 1946, 
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supra, are again continued in effect from October 2, 1947, to November 
1, 1947. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 1625) 


In re Marker AGEeNctes at THE New Oreans Srock Yarps, ARABI, 
Louisiana. P&S Doe. No. 534. Decided October 6, 1947. 


Modification of Rates and Charges 


Respondents’ petition requesting that the rates and charges prescribed by the 
order of April 8, 1937, be modified, in order to meet the increased cost of 
operation, so as to provide for the rates and charges herein set forth, granted, 
this order to become effective 30 days after its service on the parties. 

ir. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. Louis G. Heyer, W. H. Hodges, B. F. Howell, A. P. Perrin, and 
William T. Quinn, all of Arabi, Louisiana, for respondents. Mr. John J. 
Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S. C. 181 et seg.), rates and charges were prescribed for the 
respondents in an order issued April 8, 1937, in this docket, then 
entitled Seerctary of Agriculture v. Louis Bagneris, an individual, and 
other market agencies, operating at the New Orleans Stock Yards, 
Arabi, Louisiana, respondents. 

On August 29, 1947, the respondents filed a petition requesting that 
the rates and charges prescribed by the order of April 8, 1937, be modi- 
fied, so as to provide for the rates and charges hereinafter set forth. 

Notice of the petition was published in the Federal Register on 
September 17, 1947 (12 F. R. 6232), and no protests have been filed. 
The answer of the Production and Marketing Administration states 
that since the order of April 8, 1937, under which the respondents 
have been operating, all operating expenses, including labor costs, of 
the respondents have materially increased and the petition of the 
respondents requests certain increases in rates and charges in order 
to meet the increased costs of operation. The Production and Market- 
ing Administration recommends that the increases sought by the 
respondents be ordered into effect on a temporary basis and remain in 
effect until further order. 
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Accordingly, the respondents shall republish and file their entire 
tariff. The new tariff shall provide for present rates not changed by 
this order, and in addition thereto the following: 


8. BULLS are uncastrated male animals of the bovine species, weighed in drafts, 
the average weight of the animals in which is over 600 pounds. 


ARTICLE II. SELLING CHARGES—ALL MODES OF ARRIVAL 


Animals of the Bovine Species 


Light Weight Bovines: Per head 
Consignments of one head and one head only__-_----_-_-_----_------ $0. 60 
Consignments of more than one head: 

Pivet 15 head in each censignumoent..._. . .50 
Each head over 15 in each consignment_______---_-___--__---_-- a0 

Medium Weight Bovines: 

Consignments of one head and one head only__-----__--__---_------~- . 85 


Consignments of more than one head: 
Rivet 25 head in each consignment... .. 2.25 


Each head over 15 in each consignment____-________--__------ sD 
Heavy Weight Bovines: 
Consignments of one head and one head only___-----__---------------- 1. 15 
Consignments of more than one head: 
Direc £5 bead in cach conmgument...... .. _. . .....< 1. 00 
Each head over 15 in each consignment______-------_--_--_-_ .% 
Bulls, Weighing over 600 pounds: 
Consignments of one head and one head only__---------------------- 1.50 
Consignments of more than one head: 
Hiret 15 head in) each consignment. .....-............ 22. 1, 25 
Each head over 15 in each consignment-—--___------___------_ 1.00 
Dairy Cattle: Milkers or springers, bulls (cows with calves at feet being 
NNN a a Gaetan ae asia 2. 00 
Swine 
Consignments of one head and one head only___--------_--_------------- . 50 
Consignments of more than one head: 
Ree eset) OG) COTM INNENNNG oo enema . 40 
Each head over 40 in each consignment__----__- ec a eg RN ete . 20 
SHEEP AND GOATS 
Consignments of one head and one head only_------------------~-----_- . 50 
Consignments of more than one head: 
Hor any in the first. 10 head in each 300... ......_..............- 89 
Vor ang in the next SO: bead in each 900_............._...-..........-. 25 
For any in the next 60 head in each 300____--_-_-------------_----~- 215 
For any in the next 130 head in each 300_........................_- . 05 
Por any in the next 59 bend in each OO... .............. 5 ~.. . 08 
ARTICLE III. Extra SERVICE CHARGES 
For each additional draft over 3 in any one consignment____-------------~ $0. 25 
For each additional day after arrival of milch cows, until sold, not to exceed 
a maximum charge of $1.50 per head____---------__-- per head per day... 50 


ARTICLE VI. FEED CHARGES 


Hay—all kinds: Current market prices, f. 0. b. stockyards plus___per ewt_- $0, 50 
Cottonseed hulls: Current market prices, f. 0. b. stockyards plus--_-do_--_.___. 50 
Cottonseed meal: Current market prices, f. 0. b. stockyards plus__-_-- fio... ie 
Corn: Current market prices, f. 0. b. stockyards plus__-------_..--- perbu-- .25 
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Special Feeds: A reasonable handling charge, not to exceed 50¢ per cwt. or 
fraction thereof. 

The charge made for hay, hulls, meal, and corn shall be divisible by 5 and shall 
be amended when the margin between cost and sale price of the feeds named varies 
five cents from the margin specified above. 

The above modifications of the respondents’ tariff shall be temporary 
modifications and shall remain in effect until further order herein. 

This order shall become effective 30 days after service hereof on the 
parties, and copies shall be served upon the parties by registered mail 
or in person. 


(A. D. 1626) 


PACA Doc. No. 4663.* Decided October 1, 1947. 
Dismissal—Settlement Between Parties 


Where, after issue was joined by service of the complaint and answer, complainant 
reported that its claim against respondent had been fully paid in the form of 
a sum received from the railroad for damages to the shipment, and a lesser 
sum paid by respondent, the complaint is dismissed. 


Mr. Harry 8. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. Gilbert 
E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


Complainant filed a complaint against respondent under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.) on July 24, 1946. A report of investigation was served on the 
parties by the Fruit and Vegetable Branch, and respondent was also 
served with a copy of the complaint and answered it, denying liability. 
Depositions of witnesses on complainant’s behalf were taken and served 
on respondent. Thereafter, by letter from complainant’s attorney, 
dated September 16, 1947, it was stated that complainant had collected 
the greater part of its claim for damages from the railroad, and a 
smaller sum from respondent, so that the amount of complainant’s 
demand against respondent has been fully satisfied. Since com- 
plainant has been paid the full amount claimed as damages in the 
complaint, it is hereby dismissed. 

Service of this order shall be made on the parties by registered mail 
or in person. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1627) 


Wesco Foops Company v. Frank J. Crivetta & Co. PACA Doc. No. 
4662. Decided October 2, 1947. 


Failure to Pay Purchase Price—Rolling Acceptance—Suitable Shippin 
y s p pping 
Condition—Effect of Failure to Prove Damages 


Where, in an action by complainant for the purchase price of tomatoes sold to 
respondent on “Rolling acceptance U. S. one grade,” basis respondent claimed 
that the tomatoes were not in suitable shipping condition, it is held: that 
under the term rolling acceptance respondent accepted shipment at the time 
of the purchase; that the tomatoes were not in suitable shipping condition 
but respondent failed to prove damages sustained thereby ; and that repara- 
tion should be awarded complainant for the amount of the purchase price.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Gilbert E. Morcroft, 
of Pittsburgh, Pennsylvania, for respondent. Mr. Frederick W. Woodley, 


Examiner. 
Decision hu Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 

Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), 
which was instituted by the filing of an informal complaint on July 23, 
1946, and the formal complaint on September 26, 1946. Complainant 
alleges that on June 1, 1946, through its office at Pittsburgh, Pennsyl- 
rania, it sold to respondent one carload of Texas tomatoes, “Rolling 
Acceptance US one grade,” at $3.05 per lug for size 6 x 6 and larger 
and $2.55 for 6 x 7’s or a total of $2,034.25 f. o. b. shipping point. 
Complainant further alleges that the tomatoes graded U. S. No. 1 at 
shipping point but respondent refused to pay the full purchase price. 
An award of reparation is requested in tlie amount of $2,034.25. 

Respondent’s answer to the formal complaint was received January 
9, 1947. Therein, respondent admits that the contract terms as al- 
leged in the complaint are true. As a defense, respondent alleges, in 
effect, that the tomatoes were not in suitable shipping condition at 
the time of sale. An oral hearing was requested. 

The oral hearing was held at Pittsburgh, Pennsylvania, on May 1, 
1947. The parties were represented by counsel. Present and testi- 
fying at the hearing were E. W. Code, salesman and buyer for com- 
plainant; Frank J. Crivella, President of respondent ; J. E. Bash, Dis- 
trict Inspector for the Railroad Perishable Inspection Agency. The 
record consists of their testimony, the exhibits introduced in evidence 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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and the report of an investigation which was made by the Department. 
A copy of this report had been previously served upon respondent, to- 
gether with a copy of the formal complaint, on December 21, 1946. 
A copy of the same report had been served upon complainant on 
December 23, 1946. 

From the testimony adduced at the oral hearing, it appears that 
the transaction involved in the proceeding had its inception in a tele- 
phone conversation between Code and Crivella on May 27, 1946. At- 
tached to the formal complaint is a copy of the confirmation of sale 
issued by complainant and dated June 1, 1946. It contains the terms 
of the contract for the sale by complainant and the purchase by re- 
spondent of “one car U. S. one East Texas green wrapped Tomatoes” 
in car FGE 18525, “Rolling acceptance U. S. one grade.” The con- 
firmation is signed by both Crivella and Code for respondent and 
complainant, respectively. 

Pursuant to the contract, complainant ordered the carrier to divert 
the shipment to respondent at Pittsburgh, Pennsylvania. The ship- 
ment arrived the evening of June 7. Considerable correspondence 
was had between the parties concerning the condition of the tomatoes. 
On June 14, respondent accepted the shipment for disposition. There- 
after, an account sales was forwarded to and received by complainant, 
together with a check for $168.91. Complainant refused to accept the 
check and returned it to respondent. 

Respondent contends that the tomatoes were not U. S. No. 1 grade 
at shipping point and were not in suitable shipping condition, and, 
therefore, the complainant is entitled to only the $168.91. In com- 
puting this figure a commission of $37.49 had been deducted. Re- 
spondent is willing to waive this commission and pay to complainant in 
full settlement $206.40. 


FINDINGS OF FACT 


1. Complainant Wesco Foods Company is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent Frank J. Crivella & Co., Inc., is a corporation whose 
address is 412 Fruit Exchange Building, Pittsburgh, Pennsylvania. 
Respondent was licensed under the act at the time of the transaction 
involved in this proceeding. 

3. On June 1, 1946, by a written contract, complainant agreed to sell 
and respondent agreed to purchase one carload of U. S. No. 1 East 
Texas green wrapped tomatoes, “Tom Tex” brand, which were con- 
tained in FGE 18325 and were shipped from San Augustine, Texas, 
on May 31, 1946. The basis of sale was “Rolling Acceptance U.S. one 


grade.” The sizes and prices were 8 lugs of size 4 x 5’s, 25 lugs of 
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5 x 5’s, 62 lugs of 5 x 6’s and 327 lugs of 6 x 6’s at $3.05 f. o. b. shipping 
point, and 298 lugs of 6 x 7’s at $2.55 f. o. b. shipping point, a total 
price of $2,034.25. It was further agreed that shipment was to be 
under standard ventilation and respondent would pay complainant’s 
draft for the purchase price on arrival of the shipment at Pittsburgh. 

4. The tomatoes in car FGEX 18325 were Federally inspected on 
May 30-31, 1946, at San Augustine, Texas. The certificate states that 

the tomatoes graded U.S. No. 1 and notes the following, “Stock mature 
green, firm, smooth to fairly smooth, well to fairly well formed; no 
decay ; grade defects average within tolerance.” 

5. Car EGE 18325 arrived at Kansas City, Missouri, on June 5, 
1946, in need of repairs. The tomatoes were transferred to car ART 
395. At that time the Western Weighing and Inspection Bureau 
inspected the tomatoes and noted on their report that there was less 
than 1 percent decay. 

6. The shipment arrived in Pittsburgh on June 7 and respondent 
inspected the tomatoes early the next morning. Respondent notified 
complainant’s Pittsburgh office that the tomatoes showed heavy scars 
and it was rejecting them. On June 11, respondent reaffirmed its posi- 
tion that the tomatoes would not be accepted but on June 14 respond- 
ent agreed to sell them for “whom it may concern.” Complainant 
ordered the carrier to release the shipment to respondent. 

7. Respondent unloaded car ART 395 and turned the tomatoes 
over to its packing branch at the billed price of 75 cents per lug. An 
account sales dated June 20, which was sent to complainant, showed a 
gross figure of $535.50, expenses of $366.59, including a commission of 
$37.49, and a net amount of $168.91. A check for the net figure as 
settlement in full was forwarded to complainant at the same time but 
it was refused. 

8. A Federal inspection was made of the tomatoes in Pittsburgh 
on June 10, 1946. The inspection was restricted to the top layers. 
The certificate states as to condition: “Average approximately 30% 
mature green, 25% turning, 30% ripe and firm, range 4 to 35%, average 
approximately 15% decay; generally Bacterial Soft Rot, all stages. 
In addition range 4 to 40%, average approximately 20% discolored 
sunken areas occurring mostly over shoulders of tomatoes.” 

9. The formal complaint was filed September 26, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSION 


Respondent admitted, in its answer to the formal complaint, that 
the contract of purchase and sale involved in this proceeding was 
on the basis of “Rolling acceptance U. S. one grade.” The term 
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“rolling acceptance” is defined in the rules and regulations (7 CFR, 
Cum. Supp., § 46.24) issued pursuant to the act. The definement 


reads as follows: 






“(s) ‘Rolling acceptance’ means that the buyer accepts at time of purchase 
produce which is in the possession of the transportation company and under 
movement from shipping point, * * * [and] the buyer assumes full respon- 
sibility for transportation of the goods from time of purchase, has no recourse 
against the seller because of any change in condition after time of purchase 
unless the goods when shipped were not in suitable shipping condition, and has 
no right of rejection on arrival. The buyer’s remedy under this method of 
purchase is by recovery of damages from the shipper and not by rejection of 






























the shipment. * * *” 


Under the terms of the contract, respondent had no right to reject 
the tomatoes as it had already accepted them at the time of purchase 
and title passed when complainant placed with the carrier the proper 
Having accepted the tomatoes, respondent be- 
came liable for the purchase price, less any damages it could prove 
were sustained by reason of a breach of the contract on complainant’s 
part. When respondent sold the tomatoes at destination, it did so 
for its own account. 

The question which then arises is whether there was a breach of 
of suitable shipping condition, as respondent 
of the tomatoes specified in the written con- 
grade.” This meant that the tomatoes were 
warranted as meeting that grade when shipped from the point of 
origin. The tomatoes did grade U. 5S. No. 1 when shipped. Like- 
wise, the tomatoes appear to have been within the tolerances of that 
grade when transferred from one car to another on or about June 5. 
At Pittsburgh, a Federal inspection was made on June 10 and the 
tomatoes were certified as having an average of 15 percent Bacterial 
Soft Rot and, in addition, an average of 20 percent discolored sunken 
areas occurring mostly over the shoulders. The tomatoes were in- 
spected in the car by the Railroad Perishable Inspection Agency on 
June 12 and again on June 14, and the resulting report coincides 
with the foregoing findings of the Federal inspection. 

The question of suitable shipping condition, with respect to toma- 
toes grading U. S. No. 1 at shipping point, was considered in Anon- 
ymous, 4 A. D. 242. In that proceeding, an analysis was made by 
the Department, on the basis of Federal inspection certificates issued 
in connection with numerous 1938 and 1940 fresh tomato shipments 
arriving in New York, reflecting the percentages of various con- 
dition defects. It was found that 12 percent of these shipments 
showed over 5 percent “Decay” and only 8 percent had more than 


order of diversion. 


the implied warranty 
alleged. The quality 
tract was “U. S. one 
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5 percent “Discolored Sunken Spots Occurring Generally on 
Shoulders.” 

In the present proceeding, the shipment appears to have been prop- 
erly refrigerated in transit and to have moved from shipping point to 
destination without appreciable delay. It is our opinion that an 
average of 15 percent Bacterial Soft Rot and 20 percent discolored 
sunken areas developing in a period of approximately 10 days in 
tomatoes grading U.S. No. 1 at shipping point is abnormal. 

Having found that the contract was breached by complainant, what 
are the damages which respondent would be entitled to recover? In 
the case of a breach of warranty of quality, such loss, in the absence 
of special circumstances showing proximate damages of a greater 
amount, is the difference between the value of the goods at the time of 
delivery to the buyer and the value they would have had if they had 
answered to the warranty. Uniform Sales Act, Section 69 (7). 

The evidence offered by respondent to show the value of the toma- 
toes received from complainant was the account sales forwarded to 
complainant showing 714 lugs at 75 cents, one lug charged to the car- 
rier and net proceeds of $168.91. At the oral hearing, Frank J. 
Crivella explained this accounting. From his testimony, it appears 
that the respondent has divided its company into two departments for 
purposes of accounting, one for buying and selling produce and the 
other for packing. After respondent unloaded the carload of toma- 
toes on June 14, the tomatoes were sent to the packing house which 
was billed at the price of 75 cents per lug. How the figure was 
arrived at is not explained, except for the general statement “I bill the 
house whatever the market is. That’s how I run my packing house.” 
Crivella testified that actually the entire carload of tomatoes was 
dumped, “What wasn’t diseased was soft ripe at that time and we 
couldn’t re-pack them.” 

The burden of proving the market value of the tomatoes on or 
about the day that they became available, June 8, 1946, was on the 
respondent. The only evidence of market value is the act of respond- 
ent in billing the tomatoes to its packing plant at 75 cents per lug 
on June 14. It is also noted that on June 14, the percentage of ripe 
tomatoes had increased considerably, which would seriously affect 
the value placed upon them. On June 5, the tomatoes were reported 
to average 5 percent firm ripe and turning; on June 10 this had in- 
creased to 30 percent; and on June 12 stood at 38 percent. Between 
June 8 and June 14, the tomatoes remained in the car without refrig- 
eration. For these reasons, the stated value of 75 cents per lug is un- 
convincing as proof of the market value of the tomatoes on June 8. 
Damages must be shown with reasonable certainty. Mile End Fruit 
Exchange, Inc. v. United Produce Co., 6 A. D. 471, 475. 
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It is concluded that respondent has failed to establish the damages 
sustained by reason of complainant’s breach of the implied warranty. 
Reparation should be awarded complainant in the amount of $2,034.25 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,034.25, with interest thereon at 5 
percent per annum from June 15, 1946, until paid. 

The facts should be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1628) 


PACA Doc. No. 4761.* Decided October 2, 1947. 
Dismissal—Request of Parties 


Where complainant and respondent each filed a complaint against the other as to 
the same interstate shipment of apricots but thereafter requested their 
dismissal, the complaints are dismissed. 


Complainant pro se. Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for re- 
spondent. Mr. Raymond L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) was initiated by the formal 
complaint of * * * filed November 15, 1946, to recover from 
respondent the alleged unpaid part of the price of a carload of apricots. 

On March 17, 1947, the * * * filed a formal complaint 
against * * *, for damages based on the same contract and ship- 
ment, alleging a breach of warranty by complainant. 

Both parties answered, waived a formal hearing, and submitted the 
issues of fact and law in accordance with sections 6 (d)- of the act and 
17.20 (b) of the rules of practice. 

Since both complaints are based on the same transactions they have 
been given the same docket number. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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In a letter from * * *, dated September 5, 1947, and in a letter 


dated September 8, 1947, from respondent’s attorneys, request has 7 


been made for the dismissal of the complaints without further action. 
In accordance with such requests, both complaints are hereby dismissed 
and the proceedings are hereby terminated. 

Service of this order shall be made on the parties by registered mail 
or in person. 


(A. D. 1629) 


Wuu1aM SHariro vw. Paramount Propuce Disrrisurors. PACA Doc. 
No. 4786. Decided October 2, 1947. 


Failure to Pay Deficit—Consignment—Default 


Where an agent received and sold produce for the account of the shipper, the 
latter’s failure or refusal to compensate the agent for deficits incurred in 
handling the produce constitutes a violation of the act, entitling the agent 
to an award of reparation, and since the shipper failed to answer the com- 
plaint filed against him for the deficit incurred, such failure is deemed to be 
an admission of the truth of the allegations contained in the complaint and 
constitutes a waiver of a formal hearing in accordance with the rules of 
practice under the act.* 


Mr. William Shapiro, of New York, New York, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S. C. 1940 ed. 499a et seq.) involving a failure to account for 
deficit on a car of carrots shipped during June, 1946, was filed May 16, 
1947. William Shapiro, complainant, alleges in effect that respondent, 
Paramount Produce Distributors, acting through its agent, Al Kaiser 
& Bros., consigned a carload of carrots to complainant in interstate 
commerce for sale for the account of respondent; that complainant 
received and sold the carrots at the highest price he was able to secure, 
paid freight charges on the shipment and other proper and necessary 
expenses, the total of which exceeded the proceeds of sale, and that 
respondent has failed and refused, in violation of the act, to pay com- 
plainant the amount of the deficit incurred. 

A copy of the report of investigation that was made by the Fruit 
and Vegetable Branch was served by registered mail on complainant 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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on July 18, 1947, and on respondent in like manner on July 23, 1947, 































as . together with a copy of the complaint. By letter which accompanied 
0. | the complaint, respondent was notified to answer it within 20 days after 
ed | =the receipt of such notice and was informed that failure to answer 


would constitute a waiver of a formal hearing, and would also be 
il pe deemed to be an admission of the truth of the facts alleged therein, 
- in accordance with section 47.8 (c) of the rules of practice. Respond- 
' ent has failed to answer the complaint, and it is disposed of on the 
basis of the facts alleged and the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, William Shapiro, is an individual whose post office 
address is 364 Washington Street, New York City. 

2. Respondent, Paramount Produce Distributors, is a partnership 
composed of George J. Ghiz and Najla Ghiz, whose address is 13th 





: and Jackson Streets, Phoenix, Arizona. 

t 3. On or about June 18, 1946, respondent, acting through its agent 
- Al Kaiser & Brothers, consigned a carload of carrots to complainant 
e that had been shipped from Phoenix, Arizona, on or about June 6, 
1946, in car MDT 4605. Complainant received the shipment and 





sold 140 crates of the carrots on or about June 24, 1946, for the total 
amount of $216.75. Sixty crates were dumped and 146 crates were 
refused to the railroad. Complainant paid $593.13 freight on the ship- 
ment and also paid additional expense items as follows: dumping 
charges, $9; handling charge, $2; cartage charges, $41.20; inspection, 
$2; cost of ice removal, $3, and commission, $15.17, or total disburse- 
ments of $665.50, which exceeded the proceeds of sale in the amount 
of $448.75. 

4. Complainant rendered an account sales covering the shipment 
to respondent and called upon it to pay the deficit, but respondent 
failed and refused to pay complainant the deficit incurred or any part 
thereof. 

5. The informal complaint was filed within nine months after the 
cause of act ion accrued, 

CONCLUSIONS 


Where an agent receives and sells produce for the account of the 
shipper, the failure or refusal of the shipper to compensate the agent 
for deficits incurred in handling the produce, as in the instant case, 
constitutes a violation of section 2 of the act. Anonymous, 4 A. D. 
811; Steel City Fruit Company, Inc. v. Louis Weiman, 2 A. D. 353; 
W. J. Engel Company v. Joseph L. Bushman, 2 A. D. 574; Senter 
Brothers, Inc. v. D. Goldberg, 2 A. D. 589; Goldstein & Mallinger v. 
George B. Hartman,1 A. D. 639. Such violation of the act by respond- 
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ent is shown by the admitted allegations of the complaint. Repara- 
tion should be awarded complainant in the amount of $448.75, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $448.75, with interest thereon at 5 
percent per annum from July 5, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
tq service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1630) 


R. W. Sreruens Company v. Eart Overton. PACA Doc. No. 4801. 
Decided October 3, 1947. 


Failure to Pay Purchase Price—Default 


Where respondent purchased and accepted delivery of produce, but failed to pay 
complainant any part of the agreed purchase price, it is held, that respond- 
ent’s failure to pay was a violation of the act and complainant should be 
awarded reparation in the amount claimed with interest, and since respond- 
ent failed to answer the complaint filed against him for recovery of the 
purchase price of the produce, it is held, that such failure is deemed to be an 
admission of the truth of the allegations contained in the complaint and 
constitutes a waiver of an oral hearing in accordance with the rules of 
practice under the act.* 


R. W. Stephens Company, of Delta, Colorado, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This reparation complaint filed June 10, 1947, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
involves the alleged failure of the respondent to account for two cars 
of tomatoes shipped in August 1946. R. W. Stephens Company, com- 
plainant, alleges that on August 28, 1946, by oral contract, it sold to 
respondent two carloads of U.S. No. 1 green tomatoes, at the agreed 
price of $2.10 per lug f. 0. b. Delta, Colorado, to be shipped promptly 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.——Ed. 
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to respondent at San Antonio, Texas; that on August 29 and August 
31, 1946, complainant shipped in interstate commerce to respondent 
at San Antonio the tomatoes called for by the contract and issued 
drafts therefor drawn on the Frost National Bank, San Antonio, 
Texas. Complainant further alleges that upon arrival of the said 
cars of tomatoes at San Antonio, respondent accepted the shipments 
in compliance with the contract but failed to pay the drafts and has 
since failed, neglected and refused to pay complainant the agreed 
purchase price or any part thereof. 

A copy of the report of investigation made by the Fruit and Vege- 
table Branch was served on complainant by registered mail on August 
1,1947. The investigation report, together with a copy of the com- 
plaint, was served in like manner on respondent on August 4, 19-47. 
By letter which accompanied the complaint, respondent was notified 
to answer the complaint within 20 days after receipt of such notice 
and was informed that failure to answer would constitute a waiver 
of a formal hearing and would also be deemed to be an adinission of 
the truth of the allegations contained in the complaint in accordance 
with section 47.8 (c) of the rules of practice. Respondent failed to 
answer the complaint and it is disposed of on the basis of the facts 
alleged and the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of R. W. Stephens and 
C. W. McCart, doing business as the R. W. Stephens Company, whose 
address is Delta, Colorado. 

2. Respondent is an individual, Earl Overton, whose address is 605 
“ast Locust Street, San Antonio 2, Texas. Respondent was licensed 
under the act at the time this transaction occurred. 

3. On or about August 28, 1946, complainant sold to respondent 
two carloads of U. S. No. 1 green tomatoes, at the agreed price of 
$2.10 per lug f. 0. b. Delta, Colorado. 

4. On August 29, 1946, complainant shipped in interstate commerce 
from loading point at Delta, Colorado, to respondent at San Antonio, 
Texas, 700 lugs of tomatoes specified in the contract in car SFRD 
36212, and on August 31, 1946, complainant shipped another 700 lugs 
of tomatoes in complaince with the contract from Delta, Colorado, to 
respondent at San Antonio, in car SFRD 15969. 

5. Following shipment of the tomatoes in cars SFRD 36212 and 
SFRD 15969, complainant issued invoices covering said shipments and 
drew a draft in the amount of $1,470 for each of the carloads of toma- 
toes and presented said drafts to respondent for payment through the 
Frost National Bank, San Antonio, Texas. 


767620—47—— 3 
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6. Upon arrival of the shipments of tomatoes at San Antonio, re- 
spondent accepted the tomatoes, paid the freight charges, unloaded the 
cars, and placed the tomatoes in storage, but failed to pay the drafts 
covering the purchase price and thereafter failed to make payment 
to complainant of the agreed purchase price of the tomatoes, or any 
part thereof. 

7. An informal complaint was filed on February 5, 1947, and within 
nine months from the date the cause of action accrued. 


CONCLUSIONS 


The record stands undisputed to the effect that respondent purchased 
and accepted delivery of the produce involved in this proceeding, but 
has failed to pay complainant any part of the agreed purchase price 
therefore. These facts and the further fact that respondent had no 
complaint regarding the tomatoes upon arrival are admitted by re- 
spondent in a letter to the Department dated May 10, 1947, and included 
in the report of investigation. 1t is concluded, therefore, that respond- 
ent’s failure to make full and prompt payment of the agreed purchase 
price for the produce involved was, and is, in violation of section 2 
of the act, and complainant should be awarded reparation in the amount 
claimed, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,940, with interest thereon at 5 percent 
per annum from September 6, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1631) 


D. L. Prazza Company v. Au Kaiser anp Broruers. PACA Doc. No. 
4743. Decided October 6, 1947. 


Dismissal—Unreasonable Delay in Claiming Damages 


A delay of approximately nine months in notifying shipper of a claimed breach 
of warranty in failing to deliver produce which would meet contract 
requirements is such delay as bars recovery and the complaint is dismissed.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Failure to Prove Breach of Warranty 


Where complainant purchased a carload of lettuce f. 0. b. shipping point and after 
diverting it to three different markets, abandoned it to the carrier after it 
had been in transit approximately 19 days, it is held, that there is no showing 
that respondent misrepresented any facts in its possession or that the lettuce 
was not merchantable when delivered to complainant at the point specified 


in the agreement.* 


D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro se. Mr. R. W. 
Gudgeon, of Chicago, Ilinos, for respondent. Mr. John T. Pearson, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.) , for the recovery of repara- 
tion in the amount of a loss alleged to have been sustained by complain- 
ant as the result of respondent’s failure to ship a carload of lettuce 
which would meet contract requirements. An informal complaint 
was received by the Regulatory Division, Fruit and Vegetable Branch, 
on November 19, 1946. The formal complaint was filed on April 9, 
1947. A copy of the report of investigation was served on complainant 
by registered mail on May 15, 1947, and on the same day a copy of the 
formal complaint and a copy of the report of investigation were like- 
wise served on respondent who subsequently filed an answer denying 
any liability to complainant in connection with the transaction involved 
in this proceeding. 

Both parties have waived an oral hearing and submitted the case on 
the verified pleadings together with exhibits attached thereto and 
the report of investigation as provided in the Rules of Practice (10 
F. R. 2209 et seq.). 

It is alleged in the complaint that on or about March 29, 1946, the 
parties entered into a written contract whereby respondent sold to 
complainant a carload of Hivita Brand lettuce of specified sizes for 
shipment in interstate commerce at the agreed price of $2.25 per crate 
f. o. b. shipping point plus $40 for top ice plus cost of any re-topicing 
in transit. The complaint also alleges that respondent’s original tele- 
gram confirming the sale fails to mention any grade and relates the 
terms as f. o. b. shipping point, and respondent’s invoice which com- 
plainant received on the following day contains the additional terms 
“shipping point acceptance final.” The complaint also states that the 
certificate of Federal inspection secured at Mobest, Arizona, on March 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EHd. 





1014 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930  6A.D, 


27, 1946, discloses that the lettuce then averaged approximately 55% 
U.S. No. 1 quality and showed 2 percent decay. This lettuce con- 
tained in car PFE 19422 was inferior to that called for in the contract 
of sale but it was shipped by respondent from Mobest, Arizona, in 
interstate commerce to complainant at Kansas City, Missouri, from 
which point it was diverted. When it arrived at New Haven, Con- 
necticut, it was abandoned to the railroad company which declined to 
reimburse complainant for damage in transit because of the poor con- 
dition of the lettuce at time of shipment as disclosed by the certificate 
of Federal inspection to which reference has been made. Complain- 
ant calls particular attention to the statement of quality and condition 
in the certificate of inspection, and the comment is made that “The 
certificate taken as a whole makes it evident that the lettuce was posi- 
tively unmerchantable and should never have been shipped, and if it 
be held that the terms of the sale must be construed as being f. o. b. 
shipping point acceptance final, the fact still remains that the quality 
and condition of this particular car of lettuce was far below that which 
is normally and customarily shipped and far below that which a pru- 
dent dealer employing ordinary diligence would consider himself as 
buying when making a purchase under these terms.” Complainant 
therefore alleges that because of respondent’s failure to ship merchant- 
able lettuce, the complainant has been damaged in the sum of $755.50 
which is the sum paid by complainant to respondent for the lettuce 
and is the amount which complainant seeks to recover in this 
proceeding. 

Respondent’s answer states that the lettuce involved in this con- 
troversy was Hivita brand which was sold f. o. b. shipping point ac- 
ceptance final at the agreed price of $2.25 per crate plus $40 for top ice 
plus cost of any re-topicing in transit and shipment was made on 
March 27, 1946, from Phoenix, Arizona, in car PFE 19422. The an- 
swer admits that Federal inspection was made at loading point as 
contended by complainant but alleges “that no grade or quality was 
specified at time of sale and under the terms of sale, shipping point 
acceptance final, complainant has no recourse whatsoever against re- 
spondent” and, therefore questions the value of this exhibit in this 
case. Respondent denies that lettuce inferior to that called for in 
the contract of purchase and sale was shipped by respondent to com- 
plainant. No grade was mentioned by respondent in the confirming 
telegram “because no grade was sold to the complainant by the re- 
spondent” but the term “ ‘shipping point acceptance final’ is properly 
a part of the entire contract” as disclosed by the invoice rendered by 
respondent. The answer further states that this carload of lettuce 
was one of three sold to complainant during a telephone conversation 
on March 29, 1946, confirmed by telegram sent by respondent to com- 
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plainant, a copy of which is attached to the complaint as an exhibit, 
and to which complainant failed to make prompt objection. Further- 
more, invoices covering each of these shipments were promptly made 
out stating “shipping point acceptance final” and these invoices were 
accepted and the purchase prices paid by complainant without pro- 
test or complaint. Nearly nine months elapsed before complainant 
attempted to get respondent to make an adjustment on the shipment 
in controversy. The answer further states that on April 2, 1946, com- 
plainant diverted this shipment of lettuce from Kansas City, Missouri, 
to respondent at Chicago, Illinois, where it arrived on April 4, 1946, to 
be sold for complainant’s account but the market was weak and the 
shipment was diverted by complainant to Toledo, Ohio, where it could 
not be sold to advantage, and it was again diverted by complainant to 
New Haven, Connecticut, where it was finally rejected to the carrier 
on April 15, 1946. Respondent alleges, therefore, that this shipment 
was in transit 19 days whereas under normal conditions it would have 
been in transit but 8 days from loading point to New Haven, Con- 
necticut, and it is reasonable to assume that the lettuce would dete- 
riorate considerably during this exceedingly long time in transit “al- 
though no evidence has been submitted to show such condition” and 
investigation of complainant’s claim for damage in transit properly 
resulted in rejection of the claim by the carrier. It is also alleged in 
the answer that respondent purchased the shipment of lettuce in con- 
troversy from the United Produce Company of Chicago without speci- 
fication of grade and on the basis of shipping point acceptance final, 
and at no time during the negotiations for sale to complainant did 
respondent know of this lettuce bearing any grade. The sale was 
properly confirmed to complainant under the terms “f. 0. b. shipping 
point acceptance final” and there is nothing whatever due from respon- 
dent to complainant in connection with this transaction. 


FINDINGS OF FACT 


1, Complainant, D. L. Piazza Company, is a partnership composed 
of David L. Piazza, Samuel L. Piazza, and Providence Piazza, whose 
post office address is 100 North Seventh Street, Minneapolis, Minne- 
sota, 

2. Respondent, Al Kaiser and Brothers, is a partnership composed of 
Alvin A. Kaiser and Fred Kaiser, whose post office address is 216 South 
Water Market, Chicago 8, Illinois, and, during all of the times men- 
tioned in the complaint filed herein, respondent was licensed under the 
Perishable Agricultural Commodities Act, 1930, as amended. 

3. On or about March 29, 1946, complainant contracted in interstate 
commerce to purchase and respondent to sell one carload of 318 crates 
of Hivita brand lettuce at the agreed price of $2.25 per crate f. o. b. 
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shipping point plus $40 for topice or $755.50 for the carload, all of 
which amount has been paid to respondent by complainant who now 
seeks to recover said sum so paid because, it is claimed, the respondent 
failed to deliver merchantable lettuce. 

4. The record fails to disclose that respondent acted fraudulently or 
made any intentional misrepresentations in negotiating the transac- 
tions in controversy. 

5. Informal complaint was filed on November 19, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The lettuce involved in this proceeding was shipped from Mobest, 
Arizona, by M. O. Best Company which secured Federal inspection on 
March 27, 1946, the day of shipment, disclosing that the lettuce “Aver- 
aged approximately 55% U.S. No. 1 Quality (2% Decay).” Under 
the heading of quality and condition, the certificate states : 

“Lettuce fresh, crisp and generally fairly well trimmed, many heads being 
closely trimmed. Wrapper or outer head leaves green to light green color, but 
many show slight brown margins. Heads free from defects average 34% hard, 
20% firm and 3% fairly firm. Defects range from 22% to 88%, averaging approx- 
imately 43%, consisting of 37% tipburn, remainder mostly broken midribs and 
inciuding in many crates none, in most crates 2% to 5% slimy decay affecting 
compact portion of heads, averaging 2% for carload.” 

There is nothing whatever in the record to indicate that, at the time 
of the sale to complainant, the respondent knew anything about the 
findings made by the Federal inspector at shipping point or even that 
such inspection had been made. The shipment in controversy was sold 
by respondent to complainant along with two other carloads of lettuce 
concerning which no complaint appears to have been made. All three 
carloads were confirmed by telegram sent by respondent to complainant 
on March 29, 1946, the day the sale was consummated. This telegram 
stated that the shipment involved herein was sold f. 0.-b. shipping 
point. The respondent, however, prepared an invoice stating that the 
sale was f. 0. b. acceptance final. While the telegram, sent for the 
obvious purpose of describing the contract, is better evidence of the 
intention of the parties, it is immaterial, for the reasons stated herein- 
after, whether the sale was made “f. o. b.” or “f. 0. b. acceptance final.” 

It is evident that the parties entered into an agreement for the 
purchase and sale of Hivita brand lettuce without specifying any 
grade and provided for shipment to Kansas City, Missouri. The 
shipment arrived at that destination on or about April 1, 1946, and 
complainant held it there for about two days and then shipped it to 
other markets and finally to New Haven, Connecticut, where it was 
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abandoned to the carrier on April 15, 1946, after having been in 
complainant’s possession for about two weeks during which time no 
complaint whatever appears to have been made to respondent. Fur- 
thermore, no complaint appears to have been made charging re- 
spondent with lability until about seven months after the shipment 
was abandoned. Here as in 2. J. James v. Catanzaro Banana and 
Tomato Company, 6 A. D. 577, it appears to be contended that because 
the produce became totally worthless subsequent to delivery, there 
was a failure of consideration, but in that case it was said “This 
contention, if sustained, would nullify the doctrine of caveat emptor.” 
Unquestionably the complainant had the right to accept the lettuce 
and rely upon any warranty of quality or condition, express or im- 
plied, which the seller may have made providing notice was given 
to the seller within a reasonable time after it knew or should have 
known of any breach of warranty. Kitterman et al. v. Eagle Pine 
Company, 122 Ore. 137, 257 P. 815. The question of what is a reason- 
able time within which the buyer should give the seller notice of a 
breach of warranty is held in Mayflower Sales Company v. Frazier 
et al., 325 Ill. App. 314, 60 N. E. 2d 123, to be generally considered 
as a question of fact for the jury and, at page 125, it is said “In the 
absence of a jury, this, of course, would be for the court.” In Hazelton 
v. First National Stores, Inc., 88 N. H. 409, 190 A. 280, an unexplained 
delay of six months in giving notice of a breach of implied warranty 
that pork chops were fit for human consumption was held to. preclude 
recovery. In discussing this question of notice of breach of warranty, 
the court said: 

“Less extended delays have been held to bar recover in other cases. A delay 
of twenty-three days in one case and fifty-six days in another in giving notice 
of defects in the quality of clothing were held to be unreasonable in Silberstein v. 
Blum, 167 App. Div. 660, 153 N. Y. S. 34 and Matthes v. Benn, 191 App. Div. 557, 
181 N. Y. S. 670. Similarly, a delay of twenty-three days in reporting defects 
in sandals was held to be unreasonable in Kaufman vy. Levy, 102 Misc. 689, 169, 
N. Y. S. 454, and a delay of thirty-nine days was held to be unreasonable with 
reference to alleged defects in shoes. Silberman v. Engel, 125 Mise. 816, 211 
N. Y. S. 584. Seventy days’ delay in rejecting a consignment of dried mushrooms 
was held to be unreasonable in Ferguson v. Netter, 204 N. Y. 505, 98 N. E. 16, and 
three months’ delay in making a claim for defective quality in a shipment of 
beans was held to be unreasonable in Niehoff-Schultze Grocer Co. v. Gross, 205 
App. Div. 67, 199 N. Y. S. 196. Four months’ delay in notifying a seller of a 
claim for damages for delay in delivering steel was held to be unreasonable in 
American Manufacturing Co. v. U. 8S. Shipping Board Emergency Fleet Corpora- 
tion (C. C. A.) 7 F. (2d) 565. Six months delay in reporting defects in an 
automobile axle was held to be unreasonable in Columbia Agle Co. v. American 
Automobile Ins. Co. (C. C. A.) 68 F. (2d) 206. <A delay of thirty-five days in 
returning an automobile because of alleged defects was held to be unreasonable in 
Skillings v. Collins, 224 Mass. 275, 112 N. E. 938, Ann. Cas. 1918D, 424.” 
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In the instant case, there was no grade specified in the contract of 
purchase and sale entered into by the parties but there was, of course, 
an implied warranty on the part of respondent that merchantable 
lettuce fit for human consumption would be delivered. The certificate 
of Federal inspection at shipping point indicates that the lettuce in- 
volved herein was of low quality but there is no proof that it was not 
merchantable when shipped. If, as complainant alleges, the lettuce 
failed to meet such requirements at another distant market approxi- 
mately two weeks later, this is no proof that respondent failed to 
deliver produce which met contract requirements when delivered to 
complainant. Furthermore, complainant has failed to furnish proper 
proof of the quality and condition of the lettuce at New Haven, Con- 
necticut, where it was abandoned to the carrier and, as previously 
indicated, failed to give prompt notice to respondent of a claim for 
failure to make good delivery under the agreement entered into by the 
parties. For these reasons, the complaint filed herein should be 


dismissed. 
ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or in 
person. 


(A. D. 1632) 


Apams & Dope v. Josep Marrineii1 & Co., Inc., Anp D’Arrico 
Brorners Co. PACA Doc. No. 4596. Decided October 10, 1947. 


Rejection Without Reasonable Cause—Principal and Agent—Purchase After 
Inspection 


Where complainant alleged a sale of onions to A, through latter’s agent B after 
inspection, and the rejection of the carload by A, who contends that it 
purchased the onions from B and they were decayed, held, that the relation- 
ship between A and B was that of principal and agent and, since B inspected 
the onions without warranties from complainant, the rejection was without 
reasonable cause and complainant should be awarded damages against A 
for the difference between the contract price and the net proceeds realized 
from resale, and the complaint against B should be dismissed.* 


Adams & Dodge, of Boston, Massachusetts, complainant pro se. Mr. Silvio 
Martinelli, of Springfield, Massachusetts, for respondent Joseph Martinelli & 
Co., Inc. Mr. Salvatore E. Aloisi, of Boston, Massachusetts, for respondent 
D'Arrigo Brothers Company. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


The formal complaint in this matter was filed on May 2, 1946, by 
Adams & Dodge of Boston, Massachusetts, against Joseph Martinelli 
& Co., Inc., of Springfield, Massachusetts, and D’Arrigo Brothers Co., 
also of Boston, under the Perishable Agricultural Commodities Act, 
1930 (7 U.S .C. 1940 ed. 499a et seg.). It is in substance alleged that 
complainant received a carload of onions at Boston for sale for the 
account of a shipper in Texas; that a representative of D’Arrigo 
Brothers Co. (hereinafter referred to as D’Arrigo) inspected the 
onions and purchased them in reliance on such inspection “and with- 
out any representation or warranty” by complainant as to their quality 
or condition; and that complainant, as instructed by D’Arrigo, di- 
verted the car to the purchaser, Joseph Martinelli & Co., Inc. (some- 
times hereinafter referred to as Martinelli) but the shipment was 
not accepted by Martinelli and was returned to D’Arrigo at Boston 
where the onions were resold. It is further alleged that the proceeds 
were remitted by D’Arrigo to Martinelli in the form of a check which 
was not accepted, and that complainant has not been paid the sale 
price, for which recovery is sought from respondents, or the respond- 
ent, which is shown by the facts to be responsible to complainant. 

A copy of the complaint and a copy of the report of investigation, 
which was made by the Department, were served on respondents by 
registered mail on June 6, 1946. A copy of the report of investigation 
was also served on complainant in like manner on the same day. 

In answer to the formal complaint, Joseph Martinelli & Co., Inc., 
submitted the affidavit of its president, Louis E. Martinelli. There- 
in, it is stated that the carload of onions in PFE 50221 was purchased 
from D’Arrigo and it is denied that D’Arrigo was Martinelli’s agent 
in the transactions. The affiant avers that he inspected the carload 
on arrival and found the onions were “very much decayed and were 
not the fancy onions” purchased, and he informed Frank Gallotti of 
D’Arrigo that the carload would not be accepted and, at Gallotti’s 
request, it was returned to complainant at Boston. 

Respondent D’Arrigo did not file a formal answer but did request, 
by letter, that an oral hearing be held at Boston. This hearing was 
held on October 15, 1946, and a continued hearing on May 6, 1947. 

Henry E. Dodge of complainant company testified at the oral hear- 
ing. He said that the transaction came about in the following man- 
ner: One Rocco Gallotti inquired about a carload of onions, saying 
that D’Arrigo had a customer for it, and Dodge gave him several 
numbers of carloads then on track; that Rocco called later and said 
the carload in question would be purchased by Martinelli; and that 
Rocco did not know whether the purchaser was Joseph Martinelli & 
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Co., Inc., or John Martinelli, Inc., and he suggested shipment to the 
latter. 

The carload was shipped to John Martinelli, Inc. of Springfield 
and complainant forwarded to it the invoice. The day after the ship- 
ment arrived, John Martinelli, Inc. notified respondent Martinelli, 
by telephone, of that fact and asked if the shipment belonged to the 
latter. Thereafter, respondent Martinelli inspected the shipment. 
Dodge testified that this respondent called, by telephone, and stated 
that the onions were not what had been purchased and asked for a 
discount, but Dodge declined to make a reduction in price saying 
that was a matter “between you and D’Arrigo;” and that the shipment 
vame back to complainant at Boston but it was refused. D’Arrigo 
resold the onions at Boston and tendered the net proceeds to respond- 
ent Martinelli who would not accept them. 

Rocco C. Gallotti, Vice President of Lord & Spencer Co. of Boston, 
testified that he met one of D’Arrigo’s employees, either Frank Gal- 
lotti, his brother, or W. R. York, who inquired about onions; that he 
informed the inquirer that complainant had carloads of onions; that 
he went to complainant and said D’Arrigo was looking for onions for 
a customer; and that, at the request of complainant, he located the 
car for York who examined the onions. The witness further testified 
that he looked at the onions and they appeared to be in good shape. 
He denies that he was a party in the transaction but admits receiving 
$20 from complainant, out of the latter’s commission, for his help. 

W. R. York testified that he inspected the carload and pulled out 
three boxes from the load and thought it was “a pretty good car of 
onions;” that he had no conversation with complainant or Rocco 
Gallotti about the purchase of the carload but believed the two broth- 
ers discussed the price. He also testified that he was the one who 
handled the sale of the shipment after its return to Boston, and that 
he sold the good onions for $2.65 per sack and the poor ones “for 
around $1.50.” The witness acknowledged mailing a letter to re- 
spondent Martinelli on June 8, reading as follows: 

“Enclosed is check for $911.71 covering, the net proceeds of the car of onions 
No. PFE-50221, which we handled for your account. On May 18, our Mr. York 
inspected this car of onions on track 31, 12 house, at Boston Market Terminal, 
at which time it looked to be in good condition. Since that time we have been 
informed that the car had been partially unloaded and then reloaded into the 
same car during a rain storm which would not help the appearance and condi- 
tion of the onions over a period of a few days, which undoubtedly accounts for 
the molded and decayed condition.” 

Louis E, Martinelli, of Joseph Martinelli & Co., Inc., testified that 
“It was around May 19, 1945. I was accustomed to talking to Frank 
Gallotti of D’Arrigo Bros. practically daily. * * * I said, ‘Have 
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you a car of onions there, Frank?’ This was by telephone. He said, 
‘I think so. I will look around and see.’ So about an hour later or 
so, he called back and said, ‘I have a fancy car of onions.’ * * * 
Isaid, ‘Allright. Shipittome.” * * * ITrejected the car because 
the quality of onions was not what I wanted, what I bought, I should 
say * * * Hesaid he had a fancy car of onions at $2.65 delivered 
and that is all I wanted toknow * * * I tried to beat him down 
to $2.50 for five or ten minutes and he said he couldn’t sell for less 
than $2.65 and I said, ‘If it is a fancy car of onions, ship it 
in’ * * *° The witness explained the return of the car to Boston 
by saying that he called John Martinelli and told him to divert the 
car to Adams & Dodge. 

Frank Gallotti testified, in part, that Joseph Martinelli called him 
and said, “Frank, get me a car of good Texas onions * * * [I 
want a good dry onion to store,” and that he told York to get the 
best carload possible. York reported that Dodge had a good car of 
onions and the witness called Martinelli and told him that, “We had 
bought a good car from Dodge. I think I gave him the price” and 
the car number. Gallotti testified further that Martinelli called him 
after arrival of the car at Springfield and said he didn’t want it, and 
that the witness then got the railroad to move it back to Boston 
where D’Arrigo sold the best of the onions for the top of the market. 
Resale was made for the account of respondent Martinelli but no 
commission was charged for such service. Gallotti said that Henry 
Dodge had no part in having the carload returned for resale at Boston. 
He described prior transactions between D’Arrigo and Martinelli as 
follows: 
































“Q. What was the usual manner of proceeding there? Did you buy merchan- 
dise for their account? 

A. Occasionally we bought ears for him. It is just a question of ethies. He 
would say: ‘Go out and get me this or that’, We handled quite a number of 
cars for Martinelli on consignment * * * He would give us more stuff on 
consignment than what we would sell to him. We would exchange a car of 
carrots, or whatever might be in season. If he wanted to drop a car off on 
Springfield, thinking the market was better than in Boston, we would do so, 
Or, if he got hung up in Springfield we would send it on to D’Arrigo Brothers.” 


FINDINGS OF FACT 


1. Adams & Dodge, the complainant, is a trade name under which 
Henry E. Dodge, an individual, was engaged in business at 219 
Market Terminal, Boston, Massachusetts, at the time the transaction 
hereinafter described was entered into and consummated. 

2. The respondent, Joseph Martinelli & Co., Inc., is a corporation 
having a place of business at 157 Lyman Street, Springfield, Massa- 
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chusetts. The respondent, D’Arrigo Brothers Co., is a partnership 
composed of Stephen and Andrew D’Arrigo, whose address is Boston 
Market Terminal, Boston, Massachusetts. During all of the period 
covered in the complaint, both respondents were licensed under the 
act. 

8. On May 10, 1945, D. M. Slaughter Co. shipped from Laredo, 
Texas, in car PFE 50221, 505 bags of yellow onions, and 5 bags of 
white onions, consisting of 50 pounds each. The car arrived at Boston, 
Massachusetts, on May 18 for sale by complainant for the account of 
the shipper. 

4, The respondent D’Arrigo purchased the onions from complainant 
con May 19 after they had been inspected in the car at Boston, by an 
eniployee of D’Arrigo, at the agreed price of $2.65 per 50-pound bag, 
f. 0. b. Boston. The purchase was made by D’Arrigo to accommodate, 
and at the request of the respondent Martinelli. At the direction of 
D’Arrigo complainant forwarded the car to Springfield. Complain- 
ant accounted to the shipper on the basis of such sale, a net amount of 
$880.81. The total price to Martinelli was $1,351.50. 

5. Through error, complainant diverted the car to John Martinelli, 
Inc. at Springfield, instead of respondent Martinelli, but the latter 
was informed of such erroneous diversion and inspected the onions 
and refused to accept them claiming that they had been purchased 
from storage and were not fit for that purpose. At the request of 
respondent Martinelli, John Martinelli, Inc. caused the carrier to 
return the car to Boston where complainant refused to accept it. 

6. Thereafter the respondent D’Arrigo sold the onions at Boston at 
prices ranging from a low of $1.50 to a high of $2.50 a bag, for the gross 
amount of $998.50, from which gross amount it deducted freight, de- 
murrage, cost of inspection, and terminal costs, in the total amount of 
$86.79, and tendered to respondent Martinelli the net proceeds of 
$911.71. That respondent refused to accept the check and returned it 
to D’Arrigo. At the hearing held at Boston on October 15, 1946, it 
was stipulated by the parties on the record that a new check in the 
amount of $911.71 would be issued by D’Arrigo to complainant in lieu 
of the prior check that was made payable to respondent Martinelli, 
and complainant received this payment. 

7. Informal complaint was made by complainant against respond- 
ents within nine months after the cause of action accrued, and was 
followed by the filing and service on respondents of the formal com- 
plaint. 

CONCLUSIONS 


The first question for consideration is the relationship between 
D’ Arrigo and respondent Martinelli in the transaction involved in this 
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proceeding. Frank Gallotti testified that Louis E, Martinelli re- 
quested him to purchase a carload of onions and he informed Mar- 
tinelli of the purchase from complainant. Gallotti’s conduct after his 
initial conversation with Martinelli, indicates that he understood the 
onions were being purchased by D’Arrigo as agent for respondent 
Martinelli. Rocco Gallotti appears to have been so informed by Frank 
Gallotti. It is, therefore, concluded that D’Arrigo was not the seller 
in the transaction but acted for respondent Martinelli as buying agent. 

The next question to be considered is whether respondent Martinelli 
was justified in rejecting the shipment of onions. It is contended by 
this respondent that the onions were “very much decayed” at destina- 
tion. ‘The evidence shows that W. R. York inspected the shipment at 
Boston and the purchase from complainant by D’ Arrigo, as the agent 
of respondent Martinelli, was on the basis of this inspection. Frank 
Gallotti and York are both in agreement that no representations or 
warranties were made to them by complaint or Rocco Gallotti. Under 
these proven circumstances, respondent’s right to reject, if any, must 
rest upon an implied warranty. 

The Uniform Sales Act, which is the existing law in the State of 
Massachusetts, provides in section 15 as follows: 

(2) Where the goods are bought by description from a seller who deals in goods 
of that description (whether he be the grower or manufacturer or not), there is 
un implied warranty that the goods shall be of merchantable quality. 

(3) If the buyer has examined the goods, there is no implied warranty as re- 
gards defects which such examination ought to have revealed. 

During the course of the hearing, statements were made relative to 
a condition of the onions at Boston which might not have been clis- 
closed by York’s examination. York testified as to hearing from an 
undisclosed source that the carload of onions, a few hours prior to his 
inspection, had been partially unloaded and reloaded during a heavy 
rain. Henry Dodge admitted that several truckloads were unloaded 
by stevedores at the terminal, it being the practice to partially unload 
all shipments, but he stated that he did not know if it was raining at 
that time. Frank Gallotti testified that he examined the onions on 
their return to Boston and the decay existed in those bags near the door- 
way, and resulted, in his opinion, from being wet. 

If the evidence was suflicient to conclude that the onions had become 
wet at Boston and this condition was not evident at the time of inspec- 
tion, so that an implied warranty of merchantability existed, still, there 
was no breach of his warranty. The onions were in fact sold upon 
their return to Boston; even the ones in the worst condition selling for 
“around $1.50.” It may not be said, therefore, that the shipment of 
onions was not, on the whole, merchantable. Best v. E'veloff,1 A. D. 36. 
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On the basis of the foregoing conclusions, it is held that the rejection 
of the carload of onions by respondent Martinelli was without reason- 
able cause in violation of section 2 of the act. Reparation should be 
awarded complainant against respondent Martinelli in the amount of 
$439.79. The complaint against D’Arrigo should be dismissed. The 
facts should be published. 

ORDER 


Within 30 days from the date of this decision, Joseph Martinelli 
& Co., Inc., shall pay to complainant, as reparation, $439.79, with 
interest at 5 percent per annum, from May 20, 1945, until paid. 

The complaint as to D’Arrigo Brothers Co. is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1633) 


Crry Propuce Company v. JAcK Cart Company. PACA Doc. No. 
4642. Decided October 14, 1947. 


Failure to Pay One-half of Loss—Joint Venture—Failure to Show 
Breach of Duty 


Where pineapples, being shipped by complainant to respondent under joint ven- 
ture, were destroyed by fire for which the carrier carried no insurance and 
respondent refused to pay one-half of the loss because of the alleged failure 
of complainant to exercise diligence in ascertaining whether the carrier was 
insured, held, that the evidence shows that complainant was assured by the 
carrier that it did have insurance at the time of hire and reparation should 
be awarded against respondent for one-half of the cost price.* 


Mr. Henry T. Spiegel, of Chicago, Tlinois, for complainant. Mr. Alexander 
Golbus, of Chicago, Illinois, for respondent. Mr. John J. Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.) 
The formal complaint was received from complainant on July 31, 
1946. It is alleged that on January 18, 1946, as the result of a tele- 
phone conversation, complainant consigned a truckload of pineapples 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions. 


Ed. 
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to respondent at Chicago, Illinois, on joint account at the agreed cost 
price of $1,073.25, f. o. b. Miami, Florida, the shipping point. Com- 
plainant further alleges that the pineapples and the truck hired by 
complainant, while enroute, were completely destroyed with the excep- 
tion of five truck tires; that the loss could not be recovered from the 
trucker because its insuranee had expired; and that respondent has 
failed and refused to pay one-half of the cost price for which an 
award of reparation is now requested. 

Respondent in an answer received November 2, 1946, alleged that the 
parties entered into a joint agreement for one truckload of pineapples 
of good quality, grade and condition for sale by respondent at Chicago, 
Illinois. It is asserted that complainant failed to use reasonable dili- 
gence in ascertaining whether the operator of the truck was a fit 
person to transport the pineapples or was properly and sufficiently 
covered by insurance. An oral hearing and a dismissal of the com- 
plaint were requested. 

The oral hearing in this proceeding was held at Chicago, Illinois, 
on May 19, 1947. The parties were represented by counsel and Jack 
Tuchten, General Manager of Jack Carl Company, was the only wit- 
ness to appear and testify. Two depositions which had previously 
been taken on behalf of complainant were introduced and admitted 
in evidence. The record also contains the report of an investigation 
made by the Department, a copy of which was served on complainant 
on October 31, 1946. A copy of this report and a copy of the formal 
complaint were served on respondent. 

It appears from the record that on January 18, 1946, Ryan Swerdlin, 
manager of complainant, called respondent and talked with Jack 
Tuchten concerning the handling of pineapples on joint account. 
Tuchten testified that he told Swerdlin he would enter into the agree- 
ment provided the quality was good and Swerdlin said, “You don’t 
have to worry.” Swerdlin called later and told Tuchten that the truck 
load of pineapples had been shipped. On January 20 the pineapples 
while enroute were destroyed as the result of a traffic accident. 

The S & D Produce Company of Detroit, Michigan, was the owner 
of the truck and trailer hired by complainant to deliver the pine- 
apples to respondent. Hyman Swerdlin testified by deposition that 
Melvin Swerdlen and Sam Daniels, the owners of the S & D Produce 
Company, had represented themselves as being insured carriers and 
they assured him that they had all necessary insurance. Swerdlin 
testified that he specifically asked them if they had cargo insurance 
because he never hires a trucking company which is not so covered. 
According to the testimony of Swerdlin, he made a diligent effort 
to collect the amount of the value of the pineapples lost in the wreck 




















1026 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 §6A.D. 


from the S & D Produce Company but he was informed by that com- 
pany that their cargo insurance had lapsed. 

At the oral hearing Tuchten testified that it is the customary prac- 
tice in produce transactions to obtain from the shipper the name of 
the truck carrier, license number, insurance coverage and similar in- 
formation. He states that the truckers carry a card showing the 
insurance company and the amount of insurance, and this information 
is put on the invoice. 

The position taken by respondent is, in effect, that complainant 
did not obtain any information concerning the insurance coverage 
of the S & D Produce Company. For this reason and because the 
S &D Produce Company was not an interstate carrier licensed by the 
Interstate Commerce Commission, respondent claims that complain- 
ant was grossly negligent in hiring this carrier. 


FINDINGS OF FACT 


1. Complainant, City Produce Company, is owned and operated 
by an individual, Mrs. L. S. Fisher, whose business address is 2143 
N. W. 12th Avenue, Miami, Florida. 

2. Respondent, Jack Carl Company, is owned and operated by an 
individual, Jack Carl, whose business address is 35 South Water 
Market, Chicago, Illinois. At the time of the transaction involved in 
this proceeding, Jack Carl Company was licensed under the act. 

3. On or about January 18, 1946, complainant and respondent en- 
gaged in a telephone conversation wherein it was agreed that com- 
plainant would purchase and ship to respondent on joint account a 
truckload of pineapples which respondent agreed to sell. The cost 
price of the pineapples at Miami agreed upon was $3.3714 per full 
crate or two half crates. The profits or losses were to be borne equally. 

4. Complainant purchased 168 full crates and 300 half crates of 
pineapples, sizes 16 to 24, and the cost price was a total of $1,073.25. 

5. On January 18, 1946, the S & D Produce Company, whose address 
is 2611 Gladstone Avenue, Detroit, Michigan, had a tractor and trailer 
in Miami. Hyman Swerdlin, acting for complainant, talked with 
the owners of that company, Melvin Swerdlen and Sam Daniels, con- 
cerning the hire of their equipment for delivering pineapples to re- 
spondent at Chicago. Swerdlen and Daniels represented to Swerdlin 
that they had cargo insurance. 

6. Complainant contracted with the S & D Produce Company for 
the carriage of the produce. The pineapples were loaded in the 


trailer and shipment began on January 18, 1946. 
7. On January 20, 1946, the tractor and trailer belonging to the 
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S & D Produce Company were wrecked one mile west of Monteagle, 
Tennessee, on U. S. Highway No. 41. The tractor and trailer, with 
the exception of 5 tires, and the pineapples were destroyed by fire. 

8. On January 22, 1946, complainant sent a telegram to the S & D 
Produce Company at Detroit; “Wire Immediately Number Cargo 
Insurance Policy and Name of Underwriters You Represented You 
Had When Loading Load Pineapple Waiting.” S & D Produce Com- 
pany replied, “Still negotiating with Insurance Company Will Notify 
You When Negotiations are Finished.” 

9, Complainant was unable to recover from the S & D Produce 
Company or its insurance company. The cargo insurance policy 
issued to S & D Produce Company during 1945 on some of its equip- 
ment had been cancelled in December 1945. 

10. Respondent has not paid to complainant one-half of the loss 
of $536.62. 

11. ‘The formal complaint was filed July 31, 1946, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Evidence was submitted on behalf of respondent to show the exist- 
ence of a practice in the fruit and vegetable business with respect to 
contracts between shippers and carriers for the transportation of 
produce. According to the asserted practice, shippers would request 
of carriers certain information concerning cargo insurance and, if 
assured by the respective carrier that it had the requisite coverage, 
would contract for shipment of the produce. Respondent contends 
that complainant failed to follow this course and therefore, should 
bear the loss sustained by reason of the destruction of the pineapples. 
On the basis of the facts of record, however, as will be seen herein- 
after, it is not necessary to ascertain the existence of the custom or 
practice. 

The testimony of Hyman Swerdlin which has been previously 
noted is that the owners of the S & D Produce Company assured 
him that they carried cargo insurance. It is stated also that the 
owners showed Swerdlin their insurance card. This conversation 
was corroborated by one Alfred Wasserman, a truck operator in 
Miami, who transports produce for complainant. He stated that he 
happened to be present on business and heard what transpired. 

The evidence relied upon by respondent to show that complainant 
did not make inquiry of the carrier as to insurance is that contained 
in a letter addressed to the Department, a photostatic copy of which 
is attached to the report of investigation. The letter dated April 
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8, 1946, signed by Sam Daniels for S & D Produce Company was in 
response to an inquiry from the Department as to representations 
about insurance made to complainant. The letter states that “The 
matter of cargo insurance was not discussed” and “We did not repre- 
sent ourselves to be insured to the complainant.” It goes on to say 
“We were insured, previous to the mishap, on other equipment with 
Queens Insurance Co. of America through the Lubin & Sunlick 
Agency of Chicago, Illinois. The Queens Insurance Co. elected to 
cancel this policy because of a misunderstanding.” ‘The report of 
investigation notes that word was received by the Department from 
the insurance agent that the policy was cancelled in December 1945 
on account of failure to pay the premium. 

It is seen from the foregoing that the evidence relied upon by 
each party is diametrically different from that of the other. The 
adminicular circumstances in connection with complainant’s evidence 
are such, however, that the complainant’s proof is entitled to the 
greater weight. Particularly impressive is complainant’s telegram 
of January 22, concerning representations made by the carrier as to 
its insurance coverage, because at that time the present controversy 
between complainant and respondent had not arisen. It is noted that 
the carrier in replying to this telegram did not deny the stated 
representations. 

Respondent also relies upon the fact that the S & D Produce Com- 
pany, at the time of hire by complainant, did not hold authority from 
the Interstate Commerce Commission to operate as a common or con- 
tract carrier. It is stated in respondent’s brief that “Complainant 
knew, or ought to have known, that it was customary to ship fruits and 
vegetables by truck, only by an authorized and licensed motor carrier, 
who was covered in all respects by insurance, including cargo insur- 
ance.” The respondent’s evidence relating to the asserted custom con- 
sists of the testimony of Jack Tuchten and is merely to the effect that 
it is not usual or customary in the trade to ship produce from Florida 
in a truck owned by a produce commission merchant or dealer. Hence, 
we are requested, by implication at least, to infer that complainant’s 
selection of the S & D Produce Company was not in accordance with an 
established custom. There is no doubt that produce normally moves 
between distant points by common and contract carrier since they are 
the usual types of carriage available for hire. It is something else 
however to contend that by custom, this normal practice has become ex- 
clusive in the fruit and vegetable business as to all other types of 
carriers, regardless of whether such carriers had, or represented they 
had, insurance. The statement by Tuchten does not, in our opinion, 
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establish the existence of the asserted custom, even though the state- 
ment was not contradicted by complainant.’ 

The failure of respondent to pay to complainant one-half of the 
loss incurred by the joint venture was a violation of section 2 of the 
act. Reparation should be awarded complainant in the amount of 
$536.62. Any recovery subsequently received from the carrier should 
be shared equally by the parties. The facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
complainant, as reparation, $536.62, with interest at 5 percent per 
annum from February 1, 1946, until paid. 

The facts set forth herein shall be published, 

Copies of this decision shall be served on the parties by registered 
mail or in person, and, except as to the date of payment of reparation 
and service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1634) 


Catanzaro Banana & Tomato Company v. Yancey & Ki..am. 
PACA Doc. No. 4805. Decided October 14, 1947. 


Failure to Deliver—Replacement—Measure of Damages—Default 


Where the evidence showed a failure on the part of the seller to make delivery 
of a carload of tomatoes in compliance with the contract of purchase and sale, 
and the buyer made a replacement purchase of a car of tomatoes of similar 
grade and quality, the measure of damages is the difference between the con- 
tract price of the commodity which was not delivered and the cost of the 
replacement shipment, and since the respondent’s failure to answer the 
complaint filed against it for damages for failure to deliver operates as 
an admission of the facts pleaded, and its failure to deliver constitutes a 
violation of section 2 of the act, reparation should be awarded the complainant 
for the damages sustained by it.* 


Mr. Max W. Soffer, of St. Louis, Missouri, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer. 


1Cf. Section 303 of Part II of the Interstate Commerce Act (49 U. S. C. 1940 ed. 301 
et seq.), which in part provides, as follows: “Nothing in this part * * * shall be 
construed to include * * * (9) the casual, occasional, or reciprocal transportation of 
passengers or property by motor vehicle in interstate or foreign commerce for compensation 
by any person not engaged in transportation by motor vehicle as a regular occupation or 
business, * * *” 

*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—- Fd. 
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PRELIMINARY STATEMENT 


This reparation complaint filed under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), by Catanzaro 
Banana & Tomato Company of St. Louis, Missouri, against Yancey 
& Killam, of Laredo, Texas, seeks to recover damages for the alleged 
failure of respondent to ship a carload of tomatoes purchased from it 
by complainant in December 1946. 

Complainant alleges that on or about December 5, 1946, it purchased 
from respondent, through St. Louis & Neuhaus Distributing Company, 
a broker, a carload of U. S. No. 1 Laredo, Texas, tomatoes, 6 x 7s, 
straight pack, double wrapped bottoms, at the agreed price of $2.25 
per lug f. o. b. Texas loading point, shipment to be made December 
8 or 9, 1946; that respondent thereafter failed, neglected and refused 
to ship to complainant the tomatoes called for in the contract and that 
by reason of respondent’s failure to ship and make delivery of the said 
tomatoes, complainant was damaged in the amount of $150.80, being 
the difference between the agreed purchase price of the tomatoes in- 
volved and the amount complainant was compelled to pay to replace 
the tomatoes which were not delivered. 

A copy of the formal complaint, together with a copy of the report 
of investigation made by the Fruit and Vegetable Branch, was served 
on respondent by registered mail on August 18, 1947. A copy of the 
report of investigation was served on complainant’s attorney on the 
same date. In a letter which accompanied the complaint, respondent 
was notified to answer it within 20 days after receipt of such notice, and 
was informed that failure to answer would be deemed to be an admis- 
sion of the truth of the allegations contained in the complaint and 
would also constitute a waiver of an oral hearing in accordance with 
section 47.8 (c) of the rules of practice. Respondent failed to answer 
the complaint and the proceeding is disposed of on the basis of the 
facts alleged and the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Phil Catanzaro, Sr., 
Phil Catanzaro, Jr., and Sam Catanzaro, doing business as Catanzaro 
Banana & Tomato Company, whose business address is 810 North 4th 
Street, St. Louis, Missouri. 

2. Respondent is a partnership, composed of T. J. Yancey and O. W. 
Killam, doing business as Yancey & Killam, whose address is Laredo, 
Texas. At the time of this transaction respondent T. J. Yancey was 
not licensed under the act. On April 11, 1947, license No. 106749 was 
issued to T. J. Yancey and O. W. Killam. 
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3. On or about December 5, 1946, complainant purchased from the 
respondent one carload of U. S. No. 1 Laredo, Texas, tomatoes, size 
6 x 7s, at $2.25 per lug f. 0. b. Texas loading point, shipment to be made 
December 8 or 9, 1946. 

4. The contract of purchase and sale was negotiated by St. Louis & 
Neuhaus Distributing Company, a broker, of St. Louis, Missouri, who 
acted in the transaction as the agent of the respondent. A broker’s 
standard memorandum of sale setting forth the terms of the contract 
was issued by the broker on December 5, 1946, and forwarded to the 
parties. 

5. Respondent failed to ship a car of tomatoes to complainant in 
compliance with the contract, and on December 10, 1946, complainant 
purchased from Trulyn Shippers, of Edinburg, Texas, through C. H. 
Robinson Company, broker, a carload of U.S. No. 1 tomatoes, Jak A 
Lak brand, one-half of which were size 6 x 7s, at $2.75 delivered, to 
replace the tomatoes which respondent failed to deliver. 

6. The formal complaint was filed on June 2, 1947, and within 
nine months from the date the cause of action accrued. 


CONCLUSIONS 


The record clearly shows a failure on the part of the respondent to 
ship a carload of tomatoes to complainant in compliance with the 
contract, as well as the broker’s efforts to induce the respondent to ship 
the produce as promised. Ina letter to the Department, dated June 16, 
1947, respondent admitted that it failed to make delivery. The meas- 
ure of damages, where the seller fails to make delivery of the goods 
purchased, is the difference between the contract price of the goods 
which were not delivered and the cost of replacing the shipment with 
goods of similar grade and quality. Fisenberg-Roitstein Co. v. Idaho 
Sales Co.,1 A. D. 293; Atlantie Commission Co., Inc.,v. Anton Osowski 
c@ Sons,4 A.D. 414. Paskoff Bros. Company v. Richmond & Samuels, 
Inc., PACA Docket No. 2030, S, 1290, Sunset Produce Co. v. F. H. 
Speich & Co., PACA Docket No, 1990, S. 1379. The f. 0. b. price of 
the tomatoes originally purchased in this case was $1462.50. The cost 
of the car of similar type and grade tomatoes, purchased by re- 
spondent to replace those which were not delivered, was $1787.50 de- 
livered, from which freight charges of $174.28 should be deducted in 
order to obtain the f. 0. b. price of the replacement tomatoes, which is 
the sum of $1615.22. Deducting the f. o. b. purchase price of the 
tomatoes originally purchased ($1462.50) from the f. o. b. cost of the 
replacement car ($1613.22), we find complainant sustaining a loss 
of $150.72. 
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Since respondent’s failure to answer the complaint operates as an 
admission of the facts pleaded therein, and its failure to make delivery 
of the produce in accordance with the contract constitutes a violation 
of section 2 of the act, reparation should be awarded the complainant 
for the damage sustained with interest, and the facts should he 
published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $150.72, with interest thereon at 5 percent 
per annum from December 12, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served-on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 





(A. D. 1635) 
PACA Doc. No. 4736.* Decided October 21, 1947. 
Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that Claim 
against respondent has been settled. 


Mr. R. W. Gudgeon, of Chicago, Hlinois, for complainant. Mr. Murray A. 
Nadler, of Youngstown, Ohio, for respondent. Mr. John T. Pearson, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), 
in which a formal complaint was filed on October 23, 1946, for the 
recovery of a loss alleged to have been sustained as the result of 
respondent’s rejection of an interstate carload shipment of lettuce. 
Respondent filed an answer on June 2, 1947, alleging that complainant 
failed to comply with certain material terms of the contract and, 
therefore, denying any liability thereunder. Before arrangements 
could be made for a hearing, complainant advised the Department by 
letter dated October 6, 1947, that in consideration of a sum of money 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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received from respondent in settlement of this controversy, dismissal 
of the complaint filed herein was authorized and requested. 

Since complainant’s claim against respondent has been satisfied, 
the complaint is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1636) 
PACA Doc. No. 4792.* Decided October 21, 1947. 
Denial of Motion for Judgment on Pleadings 


Where the pleadings leave some doubt concerning one or more material issues 
raised by the parties, motion for judgment on the pleadings is denied.** 


Messrs. Einhorn and Schachtel, of Philadelphia, Pennsylvania, for complainant. 
Respondent pro se, Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


Order Denying Motion for Judgment on Pleadings 


On July 14, 1947, complainant filed a complaint in this proceeding 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a e¢ seg.), for the recovery of a portion of the contract 
purchase price of perishable agricultural commodities purchased by 
complainant for and on behalf of respondent to whom prompt de- 
livery was made but for which only a part of the purchase price 
was paid. Respondent filed an answer on August 25, 1947, within 
the time allowed, denying certain material allegations of the com- 
plaint and requesting an oral hearing in the matter. Complainant 
thereafter filed a motion for judgment on the pleadings contending 
that respondent has failed to deny sufficiently the purchase of the 
produce which was accepted by respondent without prompt objection. 
It is believed, however, that respondent’s answer raises sufficient 
doubt concerning some of the material allegations of the complaint 
to warrant a requirement of further proof by the parties concerning 
their respective positions in the matter. 

Complainant’s motion for judgment on the pleadings is, therefore, 
denied. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—-Ed. 





COURT DECISIONS 


Unirep Srares v. Hocanspure Mi.k Company, Inc., 57 F. Supp. 297. 
Decided August 18, 1944. 


DISTRICT COURT, N. D. NEW YORK 
Civil Action No. 1534 


Order of Market Administrator to Make Payments Into Producers’ Settlement 
Fund—Aileged Defenses—Milk Handler’s Counterclaim—Federal District 
Court’s Jurisdiction of Handler’s Countereclaim—Administrative Law—Effect 
of Failure to Exhaust Administrative Remedies—Effect of Failure to Comply 
With Statute Regarding Claims for Credit in Suit by United States 


In an action by the United States to compel Hogansburg Milk Company, Ine., a 
milk handler, to comply with an order of the market administrator to make 
payments into the producers’ settlement fund and for a permanent injunction 
restraining the defendant from handling milk in violation of the order, 
wherein on the defendant's motion Aiello Dairy Farms, Inc., and others were 
made third-party defendants, plaintiff's motion for summary judgment 
against the defendant Hogansburg Milk Company, Inc., and for a dismissal 
of the defendant’s counterclaim granted on the grounds that: (1) the 
handler’s alleged defenses amounting to a denial of the correctness of the 
administrator’s determination as to amounts due could not be considered 
where the administrative remedy provided by the act had not been exhausted ; 

2) the handler’s counterclaim seeking the recovery of milk subsidies should 
be stricken out because the administrative remedies had not been exhausted; 
(3) the Federal district court is without jurisdiction of the handler’s counter- 
claim since the United States had not given consent to be sued; and (4) even 
if a federal court had jurisdiction of the handler’s counterclaim it could not 
be maintained because the handler had failed to comply with the statute 
regarding claims for credit in an action brought by the United States.* 


[2977] Action by the United States of America against Hogansburg Milk 
Company, Inc., for mandatory injunction commanding defendant to* comply 
fully with provisions of an order of Market Administrator and for permanent 
injunction restraining defendant from handling milk in violation of the order, 
wherein on defendant’s motion Aiello Dairy Farms, Inc., and others were made 
third-party defendants. On plantiff’s motion for summary judgment against 
the defendant Hogansburg Milk Company, Ine., [2987] and for dismissal of such 
defendant’s counterclaim. 

Plaintiff's motions granted. 





*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
tItalic figures in brackets refer to first word beginning a page in 57 F. Supp.—Ed. 


1034 





6A 


as 
Un 
pay 
pel 
Or 
of | 
suk 

I 
def 
fur 
A d 
che 
mil 

7 
mo. 
Ho 
nel 

7 
Or 
am 
Mil 
am 
owt 
(Se 
of | 
adc 


(j) 














6A. D. U. S. VU. HOGANSBURG MILK CO., INC. 1035 


57 F. Supp. 297 


Irving J. Higbee, U. S. Atty., of Syracuse, N. Y. (Hdmund Port, Asst. U. S. 
Atty., of Syracuse, N. Y., and Thomas F. Green, of the U. S. Department of 
Agriculture, of Washington, D. C., of counsel), for the Government. 

Willard Pratt, of Utica, N. Y., for Hogansburg Milk Co., Inc., defendant. 

Cosgrove, Harter, Scanlon & Wright, of Watertown (Loren E. Harter and 
Daniel Scanton, both of Watertown, of counsel), for third-party defendants. 

Bryant, District Judge. 

Plaintiff has moved for summary judgment against defendant 
Hogansburg Milk Company, Inc., and for dismissal of its counter- 
claims. The action was brought against this defendant alone. Upon 
its motion Aiello Dairy Farms, Inc., Louis Aiello and Alfonso Aiello, 
doing business as Aiello Brothers, were made third party defendants. 
The third party defendants are not interested in the motion. 

Defendant, Hogansburg Milk Company, Inc., hereinafter referred 
to as “Hogansburg,” was and is a handler of milk as defined in the 
New York Metropolitan Area Order, known, and herein referred to, 
as Order #27, and is subject to the applicable provisions thereof. 
Under the provisions of the Order, it is obligated to make monthly 
payments to the Producer-Settlement Fund, the amount being de- 
pendent upon the uses made of the milk. Section 927.7 (h) of the 
Order provides for full payment, on or before the 18th of each month, 
of any pool debit balance shown on the amount rendered, pursuant to 
subsection (g), for the preceding month. 

Hogansburg sold all, or at least part, of its milk to the third party 
defendants. These parties do not pay into the producer-settlement 
fund. Their only subjection to the Order is the right of the Market 
Administrator to inspect and audit their books for the purpose of 
checking the ultimate utilization and disposition of the Hogansburg 
milk. 

The Aiello corporation and partnership furnished to Hogansburg 
monthly a certificate stating the utilization of the milk purchased, and 
Hogansburg paid the Market Administrator, for the producer-settle- 
ment fund, on the basis of such reported utilization. 

The Market Administrator, pursuant to Section 927.7 (g) of the 
Order, computed, on the basis of reports submitted by Hogansburg, the 
amount due to the fund and determined that defendant Hogansburg 
Milk Company, Inc., owed said fund, in addition to sums paid, various 
amounts totalling $2,453.70. He also determined that Hogansburg 
owed on its pro rata share of the expenses of administering the Order 
(Sec. 927.8) various sums totalling $160.50. Also, after examination 
of the Aiello books, he determined that Hogansburg owed said fund 
additional amounts totalling $2,190.94, which, according to Sec. 927.7 
(j) of the Order, is payable within five days after demand. Statements 
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for these debit balances were rendered and Hogansburg has failed and 
refused to pay the same. 

Plaintiff, in this action, seeks a mandatory injunction commanding 
defendant Hogansburg Milk Company, Inc., to comply fully with the 
provisions of the Order and particularly to pay to the Market Admin- 
istrator for the producer-settlement fund the amounts above stated. 
The complaint also asks for a permanent injunction restraining 
Hogansburg and all persons acting for or under it, from handling milk 
in violation of the Order and commanding compliance therewith. De- 
fendant, by answer, admits refusal to pay; denies indebtedness; and 
alleges payment of all sums lawfully due. 

. [1, 2] Plaintiff's contention that the defendant’s alleged defenses, 
which in reality are simply denials of the correctness of the Admin- 
istrator’s determination, cannot be considered in an enforcement action 
is well grounded. The Act in Sec. 608¢ (15) provides for a complete 
and exclusive administrative remedy, including judicial review. This 
remedy must be exhausted before defendant can come into Court. 
(LaVerne Co-op. Citrus Ass'n et al. vy. United States, 9 Cir., 143 F. 
2d 415.) 

Defendant, by answer, has set up two counterclaims. In one it seeks 
recovery for monies alleged to have been incorrectly paid into the 
producer-settlement fund. In the other it seeks recovery of milk sub- 
sidies claimed to have been withheld. 

[3-6] The counterclaim should be stricken because administrative 
remedies have not been exhausted. Bradley v. City [299+] of Rich- 
mond, 227 U.S. 477, 33S. Ct. 318, 57 L. Ed. 603. Moreover, the Court 
is without jurisdiction because the United States has not given consent 
to be sued directly or by counterclaim for the reliefs asked. With 
jurisdiction, the counterclaim must fall because of defendant’s failure 
to comply with Sec. 774, 28 U.S. C. A. 

Motions are granted. 





Hocanssure Mi_k Company, Inc. v. Jones, War Foop ADMINISTRATOR, 
— F. Supp. —. Decided March 16, 1946. 


DISTRICT COURT, N. D. NEW YORK 


Civil Action No. 2051 


Order No. 27—Reclassification of Milk—Burden of Proof as to Invalidity of 
Market Administrator’s Action—Administrative Law—Evidence—Weight of 
Evidence—Courts—Limited Authority of Court to Review Secretary’s Action— 
Effect of Failure to Protest Undue Delay in Making Reclassification 
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Where plaintiff, a milk handler, sought to review the ruling of the War Food 
Administrator upholding the ruling of the market administrator, which, in 
effect, reclassified the reported utilization of some of the milk sold by 
plaintiff during a certain period, and such reclassification resulted in a 
higher assessment which plaintiff has paid under protest, it is held: (1) the 
handler had the burden of proof to establish that the market administrator’s 
action was invalid, and this burden was not carried where the handler 
based its classification upon disposition by another person and such person 
had no records showing the use of the handler’s milk ; (2) the court’s power to 
review the Secretary’s ruling is limited and it will not pass upon the weight 
of the evidence before the Secretary, if his findings are supported by sub- 
stantial evidence; and (38) plaintiff’s contention that the administrator’s 
ruling was not in accordance with law because the reclassification was not 
made for several months after the milk was delivered cannot be sustained as 
undue delay, amounting to illegality, was not urged before the administra- 
tor, and therefore, this question Cannot be passed upon as a question of law 
by the court.* 


BRENNAN, Judge. 


Plaintiff invokes the provisions of Title 7 U.S. C. A. Sec. 608-c (15) 
(B), to review the ruling of the War Food Administrator in a pro- 
ceeding brought by the plaintiff wherein it sought to be relieved from 
the burden imposed by a ruling of the Market Administrator, which, 
in effect, reclassified the reported utilization of some of the milk sold 
by the plaintiff during the years 1942 and 1945; such reclassification 
resulting in a total assessment of something over $5,000, which the 
plaintiff has paid under protest to the Market Administrator. 

A brief statement of the facts may be helpful as a background for 
the decision herein. 

The plaintiff is a corporation owning and operating a milk receiving 
station at Hogansburg, New York, where it purchased milk from near- 
by producers. It appears without dispute that the station was ap- 
proved by the health authorities of the City of New York, and that 
the purchase and sale of milk received at that station were subject to 
the provisions of Order No. 27 as amended, issued by the Secretary of 
Agriculture, which regulates the handling of milk in the New York 
Metropolitan Milk Marketing Area. Order No. 27 has been before 
the Court on numerous occasions and it is not necessary to discuss its 
provisions, except insofar as they apply to the particular questions 
involved in this proceeding. It is sufficient to state that the order in 
part is designed to afford to milk producers a uniform price return 
based upon the utilization of the milk produced. 

During the months of May to November 1942, inclusive, and March 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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to May 1943, inclusive, the plaintiff sold and delivered milk received 
at its Hogansburg plant to Aiello Dairy Farms, Inc., a corporation 
operating a milk receiving and processing station at Heuvelton, New 
York. The station or plant of the Aiello company was not approved 
for the sale of milk in the New York Marketing Area so that the 
provisions of Order No. 27 are not applicable to that plant. 

It appears that Hogansburg, during the period above referred to, 
delivered milk to the Aiello Company daily, and that payment was 
made therefor by Aiello to Hogansburg in accordance with monthly 
statements which included a certificate signed by Aiello purporting to 
show the utilization of the Hogansburg milk during the month for 
which payment was made. The certificate further contains a state- 
ment which in substance provides that permission was granted to the 
auditors of the Market Administrator to verify the utilization infor- 
mation contained in the certificate. Aiello made monthly payments 
to Hogansburg based upon the information contained in the certificate, 
and Hogansburg in turn made monthly reports to the Market Admin- 
istrator which included information as to the utilization of milk sold 
by Hogansburg to Aiello; such information being based entirely upon 
the certificate furnished to Hogansburg by Aiello. 

An inspection of Aiello’s records was made by the auditors for the 
Market Administrator, as contemplated by Section 927.5 (c) of Order 
No. 27 to verify the reports and payments submitted by Hogansburg, 
which was a “handler” as the term is defined in Order No. 27. The 
conclusion of the auditors or inspectors resulted in the determination 
that the records of Aiello were not suflicient to show the actual utiliza- 
tion of the Hogansburg miik so that same could be accurately allo- 
cated or classified so as to accomplish the purposes for which Order 
No. 27 was designed. 

The above conclusion resulted in the invocation of the provisions of 
Section 927.3 (a) (III), and the Hogansburg milk delivered to the 
Aiello plant was classified pro rata in accordance with the form in 
which all milk received during the month was held at or moved from 
the Aiello plant. This classification resulted in an additional assess- 
ment made by the Market Administrator against the plaintiff for each 
of the months during which the milk was sold to the Aiello Corpora- 
tion; such total assessment being as stated above in excess of $5,000. 
Payment of this amount was made by Hogansburg under protest. 

Plaintiff, about February 25, 1944, instituted a proceeding under the 
provisions of Title 7 U.S. C. A. Sec. 608-c (15) (A), seeking that the 
Secretary of Agriculture conduct a hearing, and review and annul the 
action previously taken as above described. A hearing was subse- 
quently held and a review of the ruling of the reclassification and 
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assessment was made by the War Food Administrator to whom the 

authority vested in the Secretary of Agriculture had been transferred 
by executive order. After the hearing, the Administrator denied the 
petition, making findings of fact and conclusions of law. 

This action is now brought by the plaintiff under the provisions of 
law above referred to, and petitioner seeks the review by this Court of 
the action of the Administrator; the basis of petitioner’s claim being 
that the substantial findings under review are without support in law, 
by reason of the lack of evidence to support same, and that the conclu- 
sions have resulted in a misapplication of the law. 

Accurate reports of the utilization or classification of the milk re- 
ceived by each handler are essential to the maintenance of the producer- 
settlement fund which is the medium through which uniformity of 
price is obtained under the provisions of the Order. The burden of 
proof to establish such accuracy is upon the plaintiff (Sec. 927.3 (a) 
(IIL) of Order No. 27). ‘The Administrator has found in effect that 
plaintiff has failed to sustain the burden of proof and that re-classifi- 
cation under the provisions of the order above referred to was proper. 

That this Court’s power on review is limited is so well recognized 
that citation of authorities is hardly necessary. The statute itself, 
(7 U.S. C. A. 608-¢ (15) (A) (B)) and the following quotation 
concisely state the applicable rules: 

“The authority of the court is limited to determining whether or not the rulings 
of the Secretary are in accordance with law. Queensboro Farms Products, Ince., v. 
Wickard, 2 Cir., 137 F. 2d 969; Crull v. Wickard, 6 Cir., 187 F. 2d 406. The Court 
will not pass upon the weight of the evidence before the Secretary. If his findings 
are supported by substantial evidence, they will not be disturbed.” 

Wetmiller Dairy & Farm Products Co. v. Wickard, 60 F. Supp. 622 at 624. 

A detailed discussion of the evidence would serve no useful purpose. 
It seems to be conceded that Aiello’s records for the months of May, 
June, July and August 1942, must be supplemented by his oral testi- 
mony to afford a basis for a finding as to the use of the Hogansburg 
milk in a specific class. The order by its language contemplates the 
keeping of written records which are subject to verification and audit. 

Some bookkeeping system was installed at the Aiello plant about 
September 1, 1942. It supplied some of the deficiency theretofore 
existing but the record indicates that the Administrator might find that 
they were inadequate and were based upon estimates and mathematical 
computation rather than upon actual weights and tests. 

This court in this proceeding does not weigh evidence, nor draw 
inferences therefrom. The experienced judgment of an administrative 
body, especially as to a technical question, may not be disturbed because 
the court might have a contrary finding upon the same facts. 
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Mado Photo Supply Corp. v. N. L. R. Board, 321 U.S. 678 at 681; 
Norton v. Warner Co., 321 U.S. 565; 
I.C.C.v. Jersey City, 322 U.S. 503. 


Plaintiff's claim that the ruling in question is based upon hearsay 
evidence does not require its reversal. 


Opp Cotton Mills v. Administrator, 312 U.S. 126. 


The record shows plainly the presiding officer had in mind the weight 
which he would give such evidence. The findings are based upon a 
failure of proof on the part of the plaintiff, rather than upon evidence 
offered to contradict same. 

Plaintiff also urges that the ruling was not in accordance with law, as 
the re-classification was not made for several months after the milk 
was delivered. This may be a justifiable criticism, as the Order (Sec. 
927.5 (c)), requires that the Market Administrator shall promptly 
verify all reports and payments of each handler. The order is silent 
as to re-classification and reassessment. This point was not urged at 
the hearing, but there is some evidence which indicates that the Admin- 
istrator took some time to afford to Aiello an opportunity to supple- 
ment his records in order that the specific use of the Hogansburg milk 
could be determined. Undue delay, amounting to illegality, was not 
urged before the Administrator ; it cannot be passed upon as a question 
of law by this court. 

The rule of the Administrator is affirmed. The complaint is dis- 
missed and judgment may be entered accordingly. 
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INDEX-DIGEST OF AGRICULTURE DECISIONS 
OctToBER 1947 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


OrperR No. 53 (Lemons) 


Validity of 


A.D 


No. 


Upon consideration of the petitioner’s allegations that 
obligations imposed upon him by Order No. 53, issued 
under the act, regulating the handling of lemons grown 
in the States of California and Arizona, are not in 
accordance with law, it is concluded that the allegations 
are without merit and, therefore, the relief requested 


by petitioner 


1s 


denied and the 
teint: . 1622: 991; 1623 


petition is dis- 


Validity of Maintenance of Season Average Parity and Prices 

Where petitioner claimed that the obligations imposed 
upon him by Order No. 53, issued under the act, regulat- 
ing the handling of lemons grown in the States of Cali- 
fornia and Arizona, are not in accordance with law 
because the Secretary has failed to suspend the order 
since at the time of filing the petition price and returns 
to growers were far above parity, it is held that it is not 
compulsory that an order or regulation thereunder be 
suspended because for a particular time during a season 
parity is currently and temporarily achieved regardless 
of what returns to growers and parity prices may be for 
the season as a whole, and since the application to dis- 
miss the petition showed that season average prices are 
less than season average parity, a hearing on this only 
legal issue raised by petitioner would serve no useful 
purpose in the light of the decision in In re W. A. 
Snyder & Sons Company, 6 A. D. 409__-.__ 1622: 991; 1623 


PARITY 


Validity of maintenance of season average parity and prices 


under section 2 (2) of act 


Section 2 (2) or Act 


------. 1622: 992; 1623 


Validity of maintenance of season average parity and prices 


under 


1622: 992; 1623 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PROCEDURE ACT 
Order made effective less than 30 days after service, for good 
cause, in accordance with requirement of section 4 (ec) of _-. 1624 


(Administrative Procedure Act) 
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Ocroser 1947 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
(Administrative Procedure Act)—Continued 
RATES AND CHARGES A.D. 
Continuation of No. 
The provisions of the order of August 1, 1946, are con- 
tinued in effect from October 2, 1947 to November 1, 
1947, and, for good cause found to exist, this order is to 
become effective less than 30 days after service, in ac- 
cordance with requirement of section 4 (ce) of the Ad- 
ministrative Procedure Act, insofar a° ‘t continued ex- 
isting rates in effect..__.___-_- Sty picts Peete he a a 1624 
SecrTion 4 (c) oF ADMINISTRATIVE PrRrocepr™" oT 
- Order made effective less than 30 ¢» ervice, for good 
cause, in accordance with’ yurenms 9 -_------- =cee 1624 
PACKERS A™) STOCKYAKDS ACT, 1921 
RATES AND CHARGES 
Modification of 
Respondents’ petition requesting that the rates and 
charges prescribed by the order of April 8, 1937, be 
modified, in order to meet the increased - * operation, 
so as to provide for ‘+ rates and ci: set forth, 
granted, this order * ay me after its 
BOIGIOC ON UME ATE i 1625 
PERISHABLE AGRIt yiiilit 2S ACT, 1930 
ConTRACT OF PURCHASE AND 
Effect of purchase after i é at scua seBg 
DAMAGES aie 
Effect of unreasonable « ing claim of 5, sider - *-- 1631 
Measure of, based on— Se 
difference between c¢ ‘c of commodity not de- 
livered and cost of etal ace atk aan ae 
DEFAULT ; 
Allegations in complaint ueemed admitted by__-_--_-- 1629: 1009; 
1630: 1012, i634: 
Waiver of hearing by....--------- 1629: 1009; 1630: 1012’ 434: 
DIsMISSAL ‘ 
Request of Parties 
Where complainant and respond each filed a complaint 
against the other as to th. same interst¢ hipment of 
apricots but thereafter requested + missa’ the _— 
complaints are dismisseu...-.. = 8 ..------ : ay 
Settlement Between Par cs 
Complaint for reparation dismissed ‘ Be ‘ification by com- 
plainant that claim against respondent has been settled. 1635 
Where, after issue was joined by service of the complaint 
and answer, complainant reported that its claim against 
respondent had been fully paid in the form of a sum 
received from the railroad for damages to the shipment, 
and a lesser sum paid by respondent, the complaint is 
CISMOIRSOG ... = oc cc cs ae Set eae hee 
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PERISHABLE AGRICULTURAL COMMODITIF¥S ‘ACT, 1930—Continued 


DismMIssAL—Continued 
Unreasonable Delay in Claiming Damages 
A delay of approximately nine months in notifying shipper 
of a claimed breach of warranty in failing to deliver 
produce which would meet contract requirements is 
such delay as bars recovery and the complaint is dis- 


EVIDENCE 
Failure to prove breach 6 “varranty -.....-.-.------------- 
Failure to prove damages at SS hee alas ea Meee 
Failure to show— i 
breach of duty in “ing whether carrier was 
insured. .......i2-- -'0 3 Pt a a SRL hale eae 
INSPECTION rm ty 
HGOt Or PRICHRAG GOt oso -sesonco sb deeausee eo eoeee 
JUDGMENT ON PLEADINGS 
Denial of motion for_-_______- tits a ths ch ete lek i as ee 
MoTION FOR JUDGMENT ON 1 PLEADINGS 


Denial of 
Where the ple , Some doubt concerning one or 
more mate: “sed by th ‘ties, motion for 


PUMETRIRIELERON Ts TBE oe ot oes Bae 
PRINCIPAL AND AGEN 
Facts showing— 


relationskin between a". | Ol nc pawacdccccccewe 
REPARATION 
Failure to Deliver 
Where the et? nce shored a *, he part of the 
seller to elivery of a ot ‘natoes in com- 
pliance with the contract and sale, and the 
buycr made a replacement ' “ire ‘a car of tomatoes 
of similar grade and quality, the ~ re of damages is 


the difference between the contrac: , rice of the com- 
»  dity which was not delivered and the cost of the 
replacement shipment, and since the respondent’s failure 
i ‘answer the complaint filed against it for damages for 
failure to deliver operates as an admission of the facts 
pleaded, and its failure te deliver constitutes a violation 
of section 2 of the act, repaiation should be awarded the 


complainant © °° damages susiained by it_-_-_------ 

ue to Pay Deficit: 
9 Wher. 44 agent receiv: * sold prod °e for the account 
of the shipper, the ‘1 T's failure or rm. .sal to compen- 


sate the agent for u.. its incurred in handling the 
produce constitutes a violation of the act, entitling the 
agent to an award of reparation, and since the shipper 
failed to answer the complaint filed against him for the 
deficit incurred, such failure is deemed to be an admis- 
sion of the truth of the allegations contained in the 


767620—47——5 


A. D. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
Failure to Pay Deficit—Continued 


complaint and constitutes a waiver of a formal hearing 
in accordance with the rules of practice under the act-- 


Failure to Pay One-Half of Loss 


Where pineapples, being shipped by complainant to re- 


spondent under joint venture, were destroyed by fire 
for which the carrier carried no insurance and respondent 
refused to pay one-half of the loss because of the alleged 
failure of complainant to exercise diligence in ascer- 
taining whether the carrier was insured, held, that the 
evidence shows that complainant was assured by the 
carrier that it did have insurance at the time of hire and 
reparation should be awarded against respondent for one- 
OOF THE OUR MING. oa eae hoe ue esenewesey 


Failure to Pay Purchase Price 


Where, in an action by complainant for the purchase price 


of tomatoes sold to respondent on ‘Rolling acceptance 
U. S. one grade,” basis respondent claimed that the 
tomatoes were not in suitable shipping condition, it is 
held: that under the term rolling acceptance respondent 
accepted shipment at the time of the purchase; that the 
tomatoes were not in suitable shipping condition but 
respondent failed to prove damages sustained thereby; 
and that reparation should be awarded complainant for 
the amount of the purchase price___---.------------- 


Where respondent purchased and accepted delivery of 


produce, but failed to pay complainant any part of the 
agreed purchase price, it is held, that respondent’s 
failure to pay was a violation of the act and complainant 
should be awarded reparation in the amount claimed 
with interest, and since respondent failed to answer the 
complaint filed against him for recovery of the purchase 
price of the produce, it is held, that such failure is deemed 
to be an admission of the truth of the allegations con- 
tained in the complaint and constitutes a waiver of an 
oral hearing in accordance with the rules of practice 
Rebs Seer Ae cua emiacaencuees 


Unlawful Rejection 





Where complainant alleged a sale of onions to A, through 


latter’s agent B after inspection, and the rejection of the 
carload by A, who contends that it purchased the onions 
from B and they were decayed, held, that the relation- 
ship between A and B was that of principal and agent 
and, since B inspected the onions without warranties 
from complainant, the rejection was without reasonable 
cause and complainant should be awarded damages 
against A for the difference between the contract price 
and the net proceeds realized from resale, and the com- 
plaint against B should be dismissed___....-...------ 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Ro.titinc ACCEPTANCE 
Acceptance at time of purchase under term----_------------- 
VIOLATION OF AcT 
adie tne oe Sohal oes ae Lucas cena ca eoe eee 
Failure to pay— 
deficit incurred in handling produce____-_-------------- 


purchase price- ----------- Bet ia teas ose sla 


Ui ION os ss once bad ose scee sean eee 
WARRANTIES 

Failure to Prove Breach of 

Where complainant purchased a carload of lettuce f. 0. b. 

shipping point and after diverting it to three different 

markets, abandoned it to the carrier after it had been in 

transit approximately 19 days, it is held, that there is no 

showing that respondent misrepresented any facts in its 

possession or that the lettuce was not merchantable 

when delivered to complainant at the point specified 
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ADMINISTRATIVE LAW 


Lack of power of court to pass upon weight of, before Secretary, 


Exhaustion of Administrative Remedy 
Order to Make Payments into Producers’ Settlement Fund 


In an action by the United States to compel Hogansburg 
Milk Company, Inc., a milk handler, to comply with an 
order of the market administrator to make payments into 
the producers’ settlement fund and for a permanent in- 
junction restraining the defendant from handling milk in 
violation of the order, wherein on the defendant’s motion 
Aiello Dairy Farms, Inc., and others were made third- 
party defendants, plaintiff’s motion for summary judg- 
ment against the defendant Hogansburg Milk Company, 
Inc., and for a dismissal of the defendant’s counterclaim 
granted on the grounds that: (1) the handler’s alleged 
defenses amounting to a denial of the correctness of the 
administrator’s determination as to amounts due could 
not be considered where the administrative remedy pro- 
vided by the act had not been exhausted; (2) the handler’s 
counterclaim seeking the recovery of milk subsidies should 
be stricken out because the administrative remedies had 
not been exhausted; (3) the Federal district court is with- 
out jurisdiction of the handler’s counterclaim since the 
United States had not given consent to be sued; and (4) 
even if a federal court had jurisdiction of the handler’s 
counterclaim it could not be maintained because the 
handler had failed to comply with the statute regarding 
claims for credit in an action brought by the United States, 
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CLAIMS FOR CREDIT 
Effect of failure to comply with statute regarding, in suit by United 
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COUNTERCLAIM 
Lack of Federal District Court’s jurisdiction of, made by handler, 57 
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Lack of power of, to weigh evidence before Secretary, — F. Supp. — 
Limited authority of, to review Secretary’s action under act, — F. 
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INDEX-DIGEST OF COURT DECISIONS 


OcToBeR 1947 


Burden of proof as to— 


invalidity of market administrator’s action, — F. Supp. —---- 
" EXHAUSTION OF ADMINISTRATIVE REMEDY 
é Effect of failure to exhaust remedy provided by act, 57 F. Supp. 297-_- 


i Orver No. 27 (New York) 
yj Reclassification of Milk 
Ki Validity of 
i & Where plaintiff, a milk handler, sought to review the ruling 
of the War Food Administrator upholding the ruling of the 
39 market administrator, which, in effect, reclassified the 
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reported utilization of some of the milk sold by plaintiff 
during a certain period, and such reclassification resulted 
in a higher assessment which plaintiff has paid under pro- 
test, it is held: (1) the handler had the burden of proof to 
establish that the market administrator’s action was 
invalid, and this burden was not carried where the handler 
based its classification upon disposition by another person 
and such person had no records showing the use of the 
handler’s milk; (2) the court’s power to review the Secre- 
tary’s ruling is limited and it will not pass upon the weight 
of the evidence before the Secretary, if his findings are 
supported by substantial evidence; and (8) plaintiff’s con- 
tention that the administrator’s ruling was not in accord- 
ance with law because the reclassification was not made 
for several months after the milk was delivered cannot be 
sustained as undue delay, amounting to illegality, was not 
urged before the administrator, and therefore, this ques- 
tion cannot be passed upon as a question of law by the 
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RECLASSIFICATION OF MILK 
Burden of proof as to— 
invalidity of market administrator’s action, — F. Supp. —----- 
Effect of failure to protest undue delay in making, — F. Supp. —--- 


UNITED STATES 


Effect of failure to comply with statute regarding claims for credit in 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
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A New Service by the 


FEDERAL REGISTER 


The scope of the FEDERAL 
REGISTER has been expand- 
ed by the “Administrative 
Procedure Act" (Public Law 
404—79th Congress,approved 
June 11, 1946), specifically 
requiring publication of — 


1. Agency organiza- 


tion and proce- 
dure, 


t 


2. Substantive rules 
and statements of 
general policy or 
interpretations, 

3. Notice of proposed 
rule making, 


and further providing that no 
person shall in any manner be 
required to resort to organiza- 


tion or procedure not so pub- 
lished. 


i 


\ 
t 
i 


1 t 
a 
fas 

i 
> eRSEa 


32g 
i 
? 
ti. 
i 


t 
{ 
i 


test 


i 
ap % 
i 
it} ‘ 
ith 
} 


i 
+h 
i 


ill 


“i 
i 
245° 
\ 


i 
ij 


E 
uy 
Mee 
i 
il 
ity 


ati 
it 
rat 
jails 


i} 


3 
i 
it 
i 
il 


vi 
i 
SHEE 
i Ml 
Ht 
Kill 


i 


il 
| 


A sample copy and information on request to the Federal Register 
National Archives, Washington 25, D. C. 


Tue Feperat Reotsrer publishes daily the full text of Presidential Procla- 
mations and Executive orders and any order, regulation, notice, or similar 
document promulgated by Federal administrative agencies which has general 
applicability and legal effect. A partial list of subjects covered includes: 
Agriculture 


Customs 
Aliens 


Labor Relations Shipping 


Fair Trade Practices Mineral Resources Surplus Property 
Aviation Food and Drugs Procurement 


Business Credit Foreign Relations Reconversion 


Taxation 
Communications Housing Securities 


Transportation 
Wages. and Hours 


Order from $ .50 A MONTH 
SUPERINTENDENT OF DOCUMENTS 


$ 
U. S. GOVERNMENT PRINTING OFFICE se — ‘oo 
WASHINGTON 25, D. C. 


FR 47-Federal Register 








